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STATEMENT OF THE | SSUES

The issue in Case Nunmber 90-5021GMis whether the Town of
I ndi an Ri ver Shores' Conprehensive Plan adopted by O dinance
Nunber 386 is "in conpliance," as defined in Section 163.3184(1),
Fl orida Stat utes.

The issue in Case Nunber 92-6784GMis whether the Gty of
Vero Beach's Conprehensive Plan adopted by Ordinance 92-21 is "in

conpliance,"” as defined in Section 163.3184(1), Florida Statutes.

PRELI M NARY STATEMENT

On February 20, 1990, the City of Vero Beach adopted a
conpr ehensi ve plan pursuant to Chapter 163, Florida Statutes, by
Ordi nance 90-12. After a review of the conprehensive plan, the
Department of Community Affairs found that the conprehensive pl an
was not "in conpliance" as those terns are defined in Section
163. 3184(1), Florida Statutes.

On April 18, 1990, the Department of Community Affairs filed
a petition wwth the Division of Adm nistrative Hearings. The
matter was desi gnated Case Nunber 90-2328GM By Notice of
Hearing entered May 16, 1990, the final hearing in Case Nunber
90- 2328GM was schedul ed for Septenber 10-12, 1990.

On August 15, 1990, Lost Tree Village Corporation requested
| eave to intervene in Case Nunmber 90-2328GM The request was

granted by order entered August 29, 1990.



On May 16, 1990, the Town of Indian River Shores adopted a
conpr ehensi ve plan pursuant to Chapter 163, Florida Statutes, by
Ordi nance Nunber 386. After a review of the conprehensive pl an,
t he Departnent of Community Affairs found the conprehensive pl an
to be "in conpliance."”

On July 13, 1990, Lost Tree Village Corporation filed a
petition challenging the determ nation of the Departnent of
Community Affairs that the Town of Indian River Shores' plan was
"in conpliance.” The petition was filed with the Division of
Adm ni strative Hearings on August 13, 1990, and was desi gnat ed
Case Nunber 90-5021GM A Notice of Hearing was entered
August 29, 1990, scheduling the case for hearing.

The hearings schedul ed in Case Nunbers 90-2328GM and
90- 5021GM wer e subsequently continued to give the parties an
opportunity to settle their disputes. On Septenber 29, 1990, a
Stipulated Partial Settlenent Agreenent entered into by the
Departnent of Comrunity Affairs and the Gty of Vero Beach was
filed in Case Nunmber 90-2328GM On June 1, 1992, the Gty of
Vero Beach and the Departnment of Community Affairs filed a
Stipulated Settlenment Agreenment in Case Number 90-2328GM The
terms of the settlenent agreenent were carried out by the Gty of
Vero Beach by the adoption of renedial anmendnents on July 21,
1992. The City of Vero Beach renedial plan was subsequently
determ ned by the Departnent of Community of Affairs to be "in

conpl i ance.”



On or about Novenber 4, 1992, Lost Tree Vill age Corporation
filed a petition with the Departnent of Community Affairs
challenging its determ nation that the Gty of Vero Beach
remedi al plan was "in conpliance.” That petition was filed with
the Division of Adm nistrative Hearings on Novenber 10, 1992, and
was desi gnated Case Nunber 92-6784GM

On Decenber 21, 1992, all three cases were consolidated. At
the request of the parties, the consolidated cases were placed in
abeyance to give the parties an opportunity to attenpt to
elimnate their dispute through a sale of the property which is
t he subject of this dispute.

Efforts to sell the subject property ultimately fail ed and,
on Cctober 6, 1997, Lost Tree Village Corporation requested that
a formal hearing be schedul ed. That request was granted by an
order entered Cctober 16, 1997. The formal hearing was schedul ed
for February 16-20, and 23-24, 1998, by an Amended Notice of
Hearing entered Decenber 12, 1997.

Prior to the commencenent of the fornmal hearing, Lost Tree
Village Corporation filed anmended petitions in Case Nunbers
90-5021GM and 92-6784GM On February 6, 1998, Lost Tree Vill age
Corporation filed a Third Anended Petition in Case Nunbers
90-5021GM and 92-6784GM Portions of the Third Armended Petitions
all eging that the Departnment of Community Affairs' proposed

agency action was "arbitrary and capricious"” were struck upon



consideration of a notion filed by the Departnent of Community
Affairs.

On February 12, 1998, the parties filed an Anended
Prehearing Stipulation. To the extent relevant, stipulated facts
and concl usions of law included in the Arended Prehearing
Stipul ati on have been included in this Recomended O der.

On February 13, 1998, an order was entered di sm ssing Case
Nunmber 90-2328GM The dispute in that case was npot.

The final hearing conmmenced on February 16, 1998. On
February 19, 1998, the hearing was continued at the request of
the parties. The continuance was granted based upon a
representation that the parties believed that they had
tentatively settled their dispute.

After efforts to settle their dispute again failed, the
formal hearing reconvened on August 17, 1998, and was conpl eted
August 21, 1998.

During the final hearing Lost Tree Village Corporation
presented the testinony of Dennis Ragsdal e, Robert Schoen,
Kennet h Macht, John Potts, Charles Bayer, Lester Solin, Joseph
Dor sky, Howard M Landers, M chael Kiefer, Mke Dennis, Harold K
Pickering, and Fritz Gerhart. The testinony of M. Pickering
was subsequently struck based upon an agreenent of the parties.
Lost Tree Village Corporation's Exhibits 1-6, 8-27, 29-34, 37-90,

and 92-104, were accepted into evidence.



The Town of Indian R ver Shores offered the testinony of
Eric J. Osen and offered four exhibits. The exhibits were
accepted into evidence.

The Gty of Vero Beach called no witnesses and offered no
exhi bits.

The Departnent of Community Affairs called no w tnesses.
Twenty-seven exhibits offered by the Departnent of Community
Affairs were accepted into evidence.

A transcript of the hearing was ordered. The final volune
of the transcript was filed with the Division of Adm nistrative
Hearings on Cctober 16, 1998. Proposed orders were, therefore,
required to be filed on or before Novenber 4, 1998. A one-day
extension for the filing of proposed orders was granted.

Separate proposed orders were tinely filed by all the parties
except the Cty of Vero Beach.

Subsequent to the filing of proposed orders the Gty of Vero
Beach filed Petitioner's Motion to Strike Portions of Respondent
Departnent of Comrunity Affairs' Proposed Recomended Order. The
Departnment filed a response to the notion. After consideration
of the pleadings, the notion to strike is hereby deni ed.

FI NDI NGS OF FACT

A. The Parti es.

1. Petitioner, Lost Tree Village Corporation (hereinafter

referred to as "Lost Tree") is a Florida corporation with its



princi pal place of business |ocated at 1 John's Island Drive,
Vero Beach, Indian River County, Florida.

2. Respondents, the Town of Indian R ver Shores
(hereinafter referred to as the "Town"), and the City of Vero
Beach (hereinafter referred to as the "City"), are nuni ci pal
corporations located in Indian R ver County, Florida. The Town's
sout hern boundary abuts the City's northern boundary.

3. The Town and the Gty are "local governnents" for
pur poses of Chapter 163, Part Il, Florida Statutes (hereinafter
referred to as the "Act"). As local governnents, the Town and
the Gty were required by the Act to adopt conprehensive growh
managenent plans for their respective jurisdictions.

4. Respondent, the Departnment of Conmunity Affairs
(hereinafter referred to as the "Departnent”), is an agency of
the State of Florida. The Departnent is charged with
responsibility for, anmong other things, the review of |ocal
gover nment conprehensi ve plans and anendnments thereto pursuant to
t he Act.

B. Standing.

5. Lost Tree owns real property which is |located within the
jurisdiction of the Town and the Cty, including portions of
certain undevel oped islands |located in the Indian R ver Lagoon

whi ch are the subject of the dispute in this proceeding.



6. Lost Tree made oral and witten coments to the Town and
the Gty during the adoption of the Towmn's and City's
conpr ehensi ve growt h managenent pl ans.

C. The CGeographic Area of Indian River County.

7. Indian R ver County (hereinafter referred to as the
"County") is |ocated on the east coast of Florida. The County is
abutted on the north by Brevard County, on the west by GOsceol a
County, on the south by Okeechobee County and St. Lucie County,
and on the east by the Atlantic Ccean.

8. North Hutchinson Island, a |long, narrow barrier island
(hereinafter referred to as the "Barrier Island"), stretches
al ong the eastern portion of the County separating the mainl and
fromthe Atlantic OCcean. The water body between the nmainland and
the Barrier Island is known as the Indian River Lagoon.

9. The Town is located wholly on the Barrier |sland.

10. The City is located inmmediately to the south and
sout hwest of the Town, partly on the Barrier Island and partly on
t he mai nl and.

D. The Indian Ri ver Lagoon.

11. The Indian River Lagoon is a shallow | agoonal estuary
bounded on the east by the Barrier Island and on the west by the
mai nl and. On Cctober 21, 1969, the Indian R ver - Ml abar to
Vero Beach Aquatic Preserve (hereinafter referred to as the

"Preserve") was established by the Board of Trustees of the



I nternal | nprovenent Trust Fund (hereinafter referred to as the
"Board of Trustees").

12. The Florida Legislature ratified and expanded the
Preserve by the enactnent of the Florida Aquatic Preserve Act of
1975, Chapter 75-172, Laws of Florida (1975).

13. The Preserve runs fromthe northern boundary of the
City to the town of Ml abar in Brevard County, Florida. The
portion of the Indian River Lagoon that is |located within the
boundary of the Town is part of the Preserve. The portion of the
I ndi an Ri ver Lagoon |ocated within the boundary of the Cty is
not | ocated within the Preserve.

14. The Indian R ver Lagoon is connected to the Atlantic
Ccean by Sebastian Inlet in the north and Ft. Pierce Inlet in the
south. Sebastian Inlet is |ocated approximately 14 to 15 mles
north of the Gty and the Towmm. Ft. Pierce Inlet is |ocated
approximately 15 to 20 mles to the south of the City and the
Town. Due to these distances, the area of the Indian R ver
Lagoon located in the Town and the City is not subject to nuch
tidal flushing.

15. An Aquatic Preserve Managenent Pl an was adopted by the
Board of Trustees on January 21, 1986. Anmong other things, the
pl an includes the follow ng maj or objective for the Preserve:
"ensure the maintenance of an essentially natural condition and
to restore and enhance those conditions which are not in a

natural condition."
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16. In 1987, the Florida Legislature designated the Indian
Ri ver Lagoon Systemand its tributaries as a priority area for
surface water inprovenent and managenent.

17. In 1988, the South Florida Water Managenent District
and the St. Johns River Water Managenent District jointly adopted
the Interim Surface Water | nprovenent and Managenent Pl an
(hereinafter referred to as the "InterimSWMPlan"). 1In
Septenber 1989 the South Florida Water Managenent District and
the St. Johns River Water Managenent District issued a Revised
Surface Water |nprovenent and Managenent Pl an.

18. The Interim SWM Pl an provides the foll ow ng
description of the Indian R ver Lagoon system

The | agoon systemis a biogeographic transition

zone, rich in habitats and species, with the
hi ghest species diversity of any estuary in North
Anmerica (Gl nore, 1986). Approxinmately 2200
speci es have been identified in the | agoon system
(Barile, 1987), 35 of which are listed as
t hreat ened or endangered. Species diversity is
generally high near inlets and toward the south,
and | ow near cities, where nutrient input,
sedi nentation, and turbidity are high and where
| arge areas of mangroves and seagrasses have been
| ost. For biological communities and fisheries,
seagrass and nmangrove habitats are extrenely
important (Virnstein and Canpbell, 1987). Mich
of the habitat |oss has occurred as the result of
the direct effects of shoreline devel opnent,
navi gati onal inprovenents, and march nmanagenent
practices.

The Interim SWMPlan identifies the Cty as one of twelve

priority problem areas.

19. The Board of Trustees inposed a noratoriumin August

1989 on the use of sovereign, subnerged | ands adjacent to

11



unbri dged, undevel oped coastal barrier islands. Rules 18-21.003

and 18-21.004, Florida Adm nistrative Code, were subsequently

anended by the Board of Trustees to preclude use of Public Trust

| ands by islands not connected by vehicular bridge with densities

of less than one unit per five acres as of Decenber 18, 1990.

The policy and rul es were unsuccessfully chall enged by Lost Tree.
20. On January 4, 1991, the United States Environnental

Protection Agency and the St. Johns R ver Water Managenent

District signed a cooperative agreenent to establish the Indian

Ri ver Lagoon National Estuary Program

D. The Indian River Lagoon Isl ands.

21. Located within the Indian Ri ver Lagoon and the
boundaries of the Town and the City are a nunber of i sl ands.
Sonme of those islands are at the heart of the controversy in this
pr oceedi ng.

| sl ands Located Wholly Wthin the Town:

22. Islands located wholly within the Town include John's
I sland, GemIsland, Hole in the Wall Island, North Sister |sland,
South Sister Island, Gfford Island, three islands referred to
during the hearing as the "Inner |Islands,” one of a group of
islands referred to during the hearing as the "Quter Islands,"”
and a variety of smaller unnaned i sl ands.

23. The islands referred to during the hearing as the
"I nner |slands" consist of three islands |ocated on the eastern

side of the Indian River Lagoon closest to the Barrier |sland.
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These islands include USA Island, Alligator Island, and a third
unnaned island (hereinafter referred to as the "Third I nner
| sl and") .

| sl ands Located Wholly Wthin the Cty:

24. Islands located wholly within the Gty include Little
Prang Island, a small unnanmed island |located south of Little
Prang Island, Fritz Island, one of the islands referred to during
the hearing as the "Quter Islands," several small islands |ocated
near Fritz Island, and two islands designated "I R 32" and
"IR-33."

25. The islands referred to in the hearing as the "CQuter
| sl ands" consist of four islands |located to the west and south of
the Inner Islands. The Quter Islands include an island
designated as "IR28," Fritz Island, "IR-29," and a fourth
unnaned island (hereinafter referred to as the "Fourth Quter
| sl and") .

| sl ands Located Partly Wthin the Town and Partly Wthin the

Gty:

26. Islands located partly in the Town and partly in the
City include part of IR-28, IR-29, and the Fourth Quter |sland.
There is also a small unnaned island | ocated to the east of the
Fourth Quter Island. This unnaned island is simlar in
characteristics to the Inner and Quter |slands, except that it is
much smal | er.

E. The I nner Islands.

13



27. USA Island is the northernnost of the Inner |slands.
USA Island is owned by Lost Tree.

28. USA Island is an undevel oped, unbridged i sl and
consi sting of approximately 28.9 to 32 acres including uplands
and wet| ands above approxi mate nean high water. USA Island is
depicted as consisting of 31.6 acres on a sketch of the area
prepared for Lost Tree. See DCA Exhibit 8 Al of USAlsland is
| ocated within the Town.

29. The predomi nate soil type on USA Island is
quart zi psamment, 0 to 5 per cent slope, according to the USDA

Soi|l Survey for the area. Quartzipsamment is a sandy shell,

quartz-like soil. This type of soil is classified as a "fil
soil" and is recognized as an upland soil. Fill soil is comonly
used and suitable for fill material for devel opnent.

30. The elevation of USA Island is generally below the 5
el evation according to the R omar quadrangle (USGS 7.5 m nute
t opogr aphi cal, 1970 photo revision). According to the GCty's
t opographic data, there are three small areas above 5 while nost
of the island is below 4'.

31. Al of USAlsland is within Zone "AE'" with a base fl ood
el evation of 7° on the FEMA FI RM map.

32. WIldlife noted on USA Island include osprey, herons,
and raccoons.

33. Vegetation on USA Island consists mainly of Brazilian

pepper and Australian pine, both of which are considered exotic

14



and nui sance species. The island also has a mangrove fringe with
t he heavi est concentration of white and red nmangroves | ocated on
the northern shore of the island.

34. The southernnost of the Inner |Islands is nanmed
Alligator Island. Lost Tree owns all of Alligator Island except
for a parcel located at the south of the island consisting of
just over 28.2 acres.

35. Alligator Island is an undevel oped, unbridged i sl and
consi sting of approximately 51.7 to 62.4 acres including uplands
and wetl| ands above approxi mate nmean high water. Lost Tree's
ownership interest in Alligator Island is depicted as consisting
of 50.16 acres on a sketch of the area prepared for Lost Tree.
See DCA Exhibit 8 Al of Aligator Island is |ocated wthin the
Town.

36. The predomi nate soil type on Alligator Island is
quart zi psamment, 0 to 5 per cent slope, according to the USDA
Soi|l Survey for the area.

37. The elevation of Alligator Island is generally bel ow
the 5 elevation according to the R omar quadrangle (USGS 7.5
m nut e topographi cal, 1970 photo revision). According to the
Cty's topographic data, there are nine snmall areas above 5
while nost of the island is below 4'.

38. Al of Aligator Island is within Zone "AE'" with a base

fl ood elevation of 7' on the FEMA FI RM map.
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39. There are infrequent shoal ed areas around the island
W th seagrasses.

40. A waterbody al nost divides Alligator Island. There is
al so a | agoon on the southern portion of the island. These
features result in a nuch |arger shoreline.

41. Vegetation on Alligator Island consists of Brazilian
pepper and Australian pine. The shoreline of the island is
fringed with mangroves. The |agoon is partly shoaled and partly
filled wth mangrove.

42. Osprey have been observed using Alligator I|sland.

43. The Third Inner Island is an undevel oped, unbridged
i sland consisting of approximately 7.3 to 8.6 acres including
upl ands and wetl| ands above approxi mately nmean high water. It is
depicted as consisting of 7.88 acres on a sketch of the area
prepared for Lost Tree. See DCA Exhibit 8.  The Third I nner
Island is owned by Lost Tree, except for 0.3 acres located at the
southern tip of the island. Al of the Third Inner Island is
| ocated within the Town.

44. The predom nate soil type on the Third Inner Island is
quart zi psamment, 0 to 5 per cent slope, according to the USDA
Soil Survey for the area.

45. The el evation of the Third Inner Island is generally
below the 5' elevation according to the R omar quadrangl e (USGS

7.5 mnute topographical, 1970 photo revision). According to the

16



City's topographic data, there are three small areas above 5'
while nost of the island is below 3'.

46. Al of the Third Inner Island is wwthin Zone "AE" with
a base flood elevation of 7° on the FEMA FI RM nmap.

47. WIldlife noted on the Third Inner Island include
osprey, and herons.

48. Vegetation on the Third Inner Island consists mainly of
Brazilian pepper and Australian pine. The island also has a
mangr ove fringe.

F. The Quter Isl ands.

49. The northern nost Quter Island is referred to as "IR-
28" in the Indian R ver Spoil Island Managenent Plan. |R-28
consists of approximately 68 to just over 73 acres including
upl ands and wetl| ands above approxi mate nean high water. IR 28 is
undevel oped and unbri dged.

50. Most of IR 28 is located within the boundary of the
Town. The northwest end of the island is |located within
uni ncorporated Indian R ver County and is owned by the United
States governnent and the Florida Inland Navigation D strict
(hereinafter referred to as "FIND'). The United States
government and FIND own approximately 9.7 acres and 15.6 acres,
respectively.

51. Located on the portion of IR-28 owned by FIND is a

smal|l park wth a dock and two picnic tables.
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52. A small portion of IR 28 |ocated at the southwest end
of the island is also owed by FIND. It is identified as part of
MBA- 1 R-6-B on DCA Exhibit 8.

53. Lost Tree does own the remaining approxi mately 45 acres
of IR-28. Lost Tree's ownership interest in IR-28 is depicted as
consisting of 45.6 acres on a sketch of the area prepared for
Lost Tree. See DCA Exhibit 8.

54. The predom nate soil type on IR-28 is quartzi psament,
O to 5 per cent slope, according to the USDA Soil Survey for the
area. There is an area of McKee nmucky clay |oam | ocated near the
m ddl e of the island on the east side.

55. The elevation of IR-28 is generally below the 5
el evation according to the R omar quadrangle (USGS 7.5 m nute
t opogr aphi cal, 1970 photo revision). According to the Cty's
t opographi c data, nost of the island is below 5'.

56. Al of IR 28 is within Zone "AE' wth a base flood
el evation of 7° on the FEMA FI RM nmap.

57. Birds using IR 28 according to the Indian Ri ver County

Spoi | Island Managenent Pl an include fourteen species total,
i ncludi ng the American robin and brown pelican. Threatened,
endangered, or species of special concern noted include the bald
eagl e, osprey, tricolor heron, and snowy egret. Herons have al so
been noted on | R-28.

58. Vegetation on IR 28 consists mainly of Brazilian pepper

and Australian pine. The island also has a mangrove fringe
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totaling in excess of 11 acres. A 0.3 acre marsh is located in
the mddle of the island on the east side. On the northern part
of the island there is a 3.3 acre Boston fern field and there is
a 1.85 acre neadow west of the fern field. Fifty-one species of
terrestrial vegetation were docunented on IR-28 in 1989.
Seagrasses covering 2.42 acres north, northeast, and west of the
i sl and have al so been docunent ed.

59. IR29 is located to the south of IR-28 and the west of
the Fourth Quter Island. Al of IR 29 is owed by Lost Tree
except for approximately 11 acres of the center of the island
which is owed by FIND. Part of FIND s property is |ocated
within the Gty and part within the Town.

60. IR 29 is undevel oped and unbridged. It consist of
approximately 59 to 62.6 acres including uplands and wetl| ands
above approxi mate nmean high water. Approximately 16 acres of the
island are located within the Town and approxinately 43 acres are
| ocated within the Gty.

61. The predom nate soil type on IR-29 is quartzi psamment,
O to 5 per cent slope, according to the USDA Soil Survey for the
area. A 9.5 cmhunus | ayer has been observed in non-spoil areas.

62. The elevation of IR-29 is generally below the 5
el evati on according to the R omar quadrangle (USGS 7.5 m nute
t opogr aphi cal, 1970 photo revision). According to the Cty's

t opographi c data, nost of the island is below 5'.
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63. Al of IR29 is within Zone "AE'" with a base fl ood
el evation of 7° on the FEMA FI RM nmap.

64. WIldlife noted on IR-29 include thirteen bird species
including |isted species: osprey, great blue heron, belted
ki ngfi sher, brown pelican, and little blue heron.

65. Vegetation on IR 29 consists mainly of Brazilian
pepper, Australian pine, and mangroves. A total of 61 species of
terrestrial vegetation have been noted on the island, including
prickly-pear cactus, a threatened species. A nmangrove nmarsh
exists at the southern end of the island. Mangroves al so exi st
along the mddle of the eastern shore of the island through a
| arge part of the western shore.

66. An extensive shoal stretches fromthe north tip of the
island to IR-28. This shoal has a | arge area of seagrasses.
Seagrasses al so exist along the western shore of the island.

67. The Fourth Quter Island is located to the south of IR
28 and the east of IR 29. Al of the Fourth Quter Island is
owned by Lost Tree.

68. The Fourth Quter Island is undevel oped and unbri dged.
It consist of approximately 47 to 51 acres including uplands and
wet | ands above approxi mate nean high water. Approximately 23
acres of the island are located within the Town and approxi mately

24 acres are located within the Cty.
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69. The predom nate soil type on the Fourth Quter Island is
quart zi psamment, 0 to 5 per cent slope, according to the USDA
Soil Survey for the area.

70. The elevation of the Fourth Quter Island is generally
below the 5' elevation according to the Ri omar quadrangl e (USGS
7.5 mnute topographical, 1970 photo revision). According to the
City's topographic data, nost of the island is below 5'.

71. Al of the Fourth Quter Island is wwthin Zone "AE" with
a base flood elevation of 7° on the FEMA FI RM nmap.

72. WIldlife noted on the Fourth Quter Island include
osprey and herons.

73. Vegetation on the Fourth Quter Island consists mainly
of Brazilian pepper, Australian pine, and mangroves. Mangroves
exist in clusters along the shore of the island. No seagrasses
wer e observed around the island.

74. The southern nost Quter Island is nanmed Fritz Island.
Fritz Island consists of approximately 58.6 to 64.7 acres. Fritz
Island is located wholly within the Cty's boundary. Fritz
| sl and i s undevel oped and unbri dged.

75. Lost Tree owns approximately 28.8 to 32.1 acres of the
northern portion of Fritz Island and approximately 4.8 to 5.7
acres of the southern tip of Fritz Island.

76. Located between the two portions of Fritz |Island owned
by Lost Tree is a parcel of approximtely 15.8 acres owned by

private interests.
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77. The remai nder of the island, approximtely 10.7 acres
| ocated on the western side of the island, is owned by FI ND.

78. The predom nate soil type on Fritz Island is
quart zi psamment, 0 to 5 per cent slope, according to the USDA
Soil Survey for the area.

79. The elevation of Fritz Island is generally below the 5
el evation according to the R omar quadrangle (USGS 7.5 m nute
t opogr aphi cal, 1970 photo revision). According to the Cty's
t opographi c data, nost of the island is below 5'.

80. Al of Fritz Island is within Zone "AE" with a base
fl ood elevation of 7° on the FEMA FI RM map.

8l. WlIldlife noted on Fritz Island include osprey and
her ons.

82. Vegetation on Fritz Island consists mainly of Brazilian
pepper, Australian pine, and mangroves. A large shoal is |ocated
al ong the south western side of the island. Extensive seagrasses
exist in this area.

G Oher Islands Located Wthin the Town: John's |sl and,

Gemlsland, Hole in the Wall Island, North Sister |sland, South

Sister Island, Gfford |sland.

83. Gemlsland is already approved for devel opnent by Lost
Tree as a private residential neighborhood with 40 lots. Gem
Island is |ocated north of the Inner and Quter Islands.

84. Johns Island was devel oped by Lost Tree beginning in

1968 as an exclusive, private "club" devel opnent with
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approximately 1,600 dwelling units, three golf courses, and ot her
ameni ties.

85. Hole in the Wall Island, North Sister Island, South
Sister Island, and Gfford Island are all undevel oped and
unbridged islands with very simlar characteristics to the |nner
and Quter Islands. The nost significant difference between these
i slands and the Inner and Quter Islands is that they are al
significantly smaller islands.

H Oher Islands Located Wthin the Cty: Little Prang

Island, 1R-32, IR 33 and O her Small |sl ands.

86. Little Prang Island, IR-32, IR 33, and several other
smal |l islands located within the Gty are all undevel oped and
unbridged islands with very simlar characteristics to the Inner
and Quter Islands. The nost significant difference between these
islands and the Inner and Quter Islands is that they are al
significantly smaller islands.

87. Prang Island had al ready been issued prelimnary plat
approval at the tine the City adopted the Cty's conprehensive
plan. Therefore, the Cty did not believe that it could reduce
t he al ready approved devel opnent of the island through the | and
use designation for the island adopted in the Cty's plan.

|. The Adoption of the Town's Conprehensive Pl an.

88. In an effort to conply with the Act, the Town devel oped
a draft of a conprehensive plan (hereinafter referred to as the

"Town's Draft Plan") and submtted it to the Departnent for
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review i n Novenber 1988. The Inner Islands and the portion of
the Quter Islands located within the Town's jurisdiction were
designated "LD' or "Low Density Residential Devel opnent” on the
Future Land Use Map (hereinafter referred to as the "FLUM) of
the Town's Draft Pl an.

89. Pursuant to Policy 1-2.1.2 of the Future Land Use
El enent of the Town's Draft Plan, the density allowed for
property designated as "LD' or "Low Density Residentia
Devel opnent” was a maxi num of up to 3 dwelling units per acre.

90. In Septenber 1989, the Town devel oped a revised plan
(hereafter referred to as the "Town's Transmttal Plan") and
transmtted it to the Departnent for review pursuant to the Act.
The Town's Transmttal Plan did not change the | and use
designation or density of use for the Inner Islands or the Quter
| sl ands within the Town's jurisdiction.

91. The Departnent, followng its review of the Town's
Transmttal Plan, issued an Qbjections, Recommendations, and
Comrents Report (hereinafter referred to as an "ORC').

92. Follow ng discussions with the Departnment, the Town
revised the Town's Transmttal Plan and adopted the Town of
| ndi an River Shores Conprehensive Plan (hereinafter referred to
as the "Town's Adopted Plan"), by Odi nance Nunber 386, on
May 16, 1990.

93. The Town's Adopted Plan was found by the Departnent to

be "in conpliance" as required by the Act. The Departnent caused
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Notice of Intent of its determ nation to be published on July 13,

1990, in the Vero Beach Press-Journal.

94. Between the tine that the Town adopted the Town's
Transmttal Plan and the Town's Adopted Plan, Lost Tree submtted
a prelimnary plat application to the Town proposi ng devel opnent
of the Inner Islands at a density of approximately 1 unit per
acre. Qpposition to the proposed devel opnent arose in the Town
and Lost Tree's proposed devel opnent was denied in April 1990.

95. The Town designated the Inner |Islands and the portion
of the Quter Islands |ocated within the Town as "RC/ESI" or
"Resi dential Conservation/Environnentally Sensitive Islands,"
with a density of 1 unit per 5 acres.

J. The Adoption of the Gty's Transmtted Conprehensive

Pl an.

96. As required by the Act, the Gty devel oped a proposed
conprehensive plan which it adopted in Septenber 1989 for
transmttal to the Departnment for review (hereinafter referred to
as the "Cty's Transmttal Plan").

97. The City's Transmttal Plan designated nost of the
portion of the Quter Islands |ocated wwthin its jurisdiction as
"RL" or "Residential Low'. The portion of the Quter |slands
within the Gty's jurisdiction not designated "RL" in the Cty's
Transmttal Plan was designated "CV' or "Conservation." Those
portions of the Quter Islands designated "CV' were in public

owner shi p.
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98. The area of the mainland to the west of the Quter
| sl ands which abutted the Indian River Lagoon and an area known
as Cache Cay |located to the east of the Quter Islands were al so
designated "RL." Imrediately to the east of Fritz Island, the
portion of the barrier island abutting the Indian R ver Lagoon
was designated "RH' or "Residential H gh,”" with a density of up
to fifteen units per acre.

99. At the tine of the CGty's consideration of the Gty's
Transmttal Plan, zoning for the Quter Islands within its
jurisdiction allowed density of approximately 4.3 units per acre.

100. Pursuant to Policy 1.1 of the Future Land Use El enent
of the Cty's Transmttal Plan the density allowed for "RL"
property was fromO to 5 units per acre

101. The Departnent, following its reviewof the Cty's
Transm ttal Plan, issued an ORC.

102. Anong ot her things, the ORC contained an objection to
the density of devel opnent allowed on the Quter Islands within
the Gty's jurisdiction:

26. 9J-5.006(3)(c)7

The residential densities established on the
islands within the Indian R ver Lagoon are not
consistent with the environnental characteristics
of these islands as noted in the Conservation

El enent. Furthernore, the Cty has not included
any data which show that these islands are needed
to accommodat e residential devel opnent or their
ability to support any type of devel opnent.

Recomendat i on
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Revi se the Future Land Use Map to renove the
residential densities designated on these
i slands. These islands shoul d be designated as
conservation
103. The ORC al so contained an objection to the inventory
and anal ysis of estuarine pollution:

4. 9J-5.012(2)(d)

The inventory and anal ysis of estuarine pollution
condi tions does not include an assessnent of the
i npact of the devel opnent and redevel opnent
proposed in the Future Land Use El enment upon

wat er quality, circulation patterns and the
accunul ati on of contam nates in sedinents. The
anal ysis al so does not address the inpacts of the
devel opment of Prang and Fritz islands on
estuarine pol |l ution.

Recomrendat i on

Expand the data and anal ysis to include the

i npact of devel opnent and redevel opnent proposed

by the Future Land Use El enent on estuarine

condi ti ons.

104. Finally, the ORC contained the follow ng objection to

the residential designation for islands |ocated in the Indian
Ri ver Lagoon for inconsistency with rules calling for the
protection of wetlands, wldlife habitat, and environnentally

sensitive areas:

17.  9J-5.013(2)(c)(6).

The Gty has designated a nunber of the islands
in the Indian River Lagoon for residential

devel opment. The anal ysis of existing natural
resources (page 6-2) states that these islands
contain viable wetland communities and wldlife
habitats, especially for birds, fishes and other
animal wldlife. These islands are also |ocated
in the Federal Energency Managenent Agency (FEMA)
speci al flood hazard zones and are currently

w thout infrastructure. The designation of these
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i slands for residential devel opnent is

i nconsistent with 9J-5.006(3)(b)5., 9J-
5.006(3)(c)1l., 9J-5.006(3)(c)6. and 9J-
5.012(3)(b)1., 9J-5.012(3)(b) 6 and 7., 9J-
5.012(3)(c) 3, 4, and 7 F.A. C., which call for
the protection of remaining coastal wetlands,
wildlife habitats and environnentally sensitive
ar eas.

Recomrendat i on

Revi se the | and use designations on the islands
within the Indian River Lagoon to be consi stent
with their environnental conservation
characteristics and value and to protect lives
and property fromnatural hazards. A
conservation designation is recomended.
105. Essentially, the Departnent concluded that data and
anal ysis supplied by the Cty did not support residential
devel opnent of islands in the Indian River Lagoon when the Gty's
need for future growh was consi dered and the environnent al
characteristics and | ocation of the islands were taken into
consideration. The Cty's planning director did not agree with
t he foregoi ng objections and the recomendati on of the Departnent
t hat undevel oped islands in the Indian R ver Lagoon should be
desi gnat ed "Conservation."
106. Follow ng the issuance of the Departnent's ORC, the
City adopted a conprehensive plan by Odinance 90-12, on February
20, 1990 (hereinafter referred to as the "City's Adopted Plan").
107. The designation of portions of the Quter |slands
| ocated within the Gty as "RL" was retained in the Gty's

Adopted Plan. The Cty's Adopted Plan did not designate the

Quter Islands as "environnentally sensitive.” Nor did the Gty's
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Adopted Pl an contain any prohibition against erecting bridges to
undevel oped islands |ocated wth the Indian R ver Lagoon.

108. The Departnment determned that the Cty's Adopted Pl an
was not "in conpliance. On April 8, 1990, the Departnent filed a
petition with the Division of Adm nistrative Hearings. The
petition was desi gned Case Nunber 90-2328GM

K. Mdification of the City's Zoning of the Quter |slands.

109. At the tine that the Cty was considering the adoption
of the Cty's conprehensive plan the Gty nodified the zoning of
the Quter Islands in response to citizen efforts to prevent the
devel opnent of the Quter |Islands.

110. In Decenber 1989 the City adopted two ordi nances: 89-
80 and 89-81. Odinance 89-80 established a new single-famly
residential zoning district designated as "RLAAA." Densities
were limted to 1 unit per 2 acres in RLAAA zoned districts.

Ordi nance 89-81 provided for the transfer of devel opnent rights
in RLAAA zoned districts.

111. The R1AAA zoning district was established by the City
to "make specific devel opnent requirenents that recogni ze the
significance of land without infringing on the property owner's
constitutional rights" through the creation of a new property
classification which the City |abeled "environnentally
significant." The Gty created the category of "environnental ly
significant” in recognition of the fact that the Quter |slands

have sone significant environnental features.
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112. On June 5, 1990, the City adopted O di nance 90- 30.
Pursuant to this ordinance the Gty rezoned the undevel oped
islands within its jurisdiction located in the Indian R ver
Lagoon R1AAA

113. In addition to rezoning the Quter Islands, the Cty
adopt ed Ordi nance 90-15 on February 24, 1990. This ordi nance
provi des the follow ng prohibition on establishing bridgeheads:

No property shall be used as bridgehead property
for an island that is undevel oped as of the date
of this ordinance when said use shall have for
its purpose the connection with any public right-
of-way in the city of Vero Beach. Further, if
said property is not within the Cty's
jurisdiction but is inmmediately contiguous
thereto, the city shall prohibit, by the erection
of barriers, any connection with the city right-
of - way.

114. O di nance 90-15 was adopted after residents al ong
Silver Shores Road on the Barrier |Island expressed concern about
the use of right-of-way at the end of the road to access the
| nner | sl ands.

L. The Cty's Renedi al Conprehensive Pl an.

115. Subsequent to the filing of the Departnent's request
for hearing on the City's Adopted Plan, the Departnent and the
City entered into a Stipulated Settl enent Agreenent.

116. Anong other things, the City agreed to add Policy 5.6
to the Gty's Future Land Use Elenent. Policy 5.6 prevents the
use of bridgeway property to connect an undevel oped island with

Cty right-of-way.
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117. On July 21, 1992, consistent with the Stipul ated
Settlenment Agreenent, the City adopted a renedial plan by
Ordi nance 92-21 (hereinafter referred to as the "City's Renedi al
Plan"). Pursuant to the City's Renedial Plan, the Quter Islands
were designated as "ES" or "Environnentally Significant."” The
perm ssible density for property designated "ES' was |owered to
0.2 units per acre (one unit per five acres).

118. On Novenber 4, 1992, the Departnent caused a
Cumul ative Notice of Intent finding the City's Renedial Plan to

be "in conpliance" to be published in the Vero Beach Press-

Jour nal .

M The Town's Treatnent of the Lagoon Islands in the Town's

Adopt ed Pl an.

119. The FLUM and Chapter 1 of the Town's Adopted Pl an
i npl enent the Future Land Use El ement of the Town's Adopted Pl an
as required by Section 163.3177(6), Florida Statutes. The FLUM
and the objectives and policies of Chapter 1 of the Town's
Adopted Plan create | and use designations for all property within
the Town and set qualitative standards to be applied in
allocating future I and uses to Town property.

120. The Inner Islands and the portion of the Quter Islands
| ocated within the Town are designated "RC/ESI" or "Residenti al
Conservation/ Environnental ly Sensitive |Islands" on the FLUM See

Map 1-1 of FLUM Pursuant to Policy 1-1.1.3, the Town
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established a maxi num density of "up to one (1) residential unit
per 5 gross acres" for environnentally sensitive islands.

121. Al other undevel oped islands |located in the Indian
Ri ver Lagoon within the jurisdiction of the Town area are al so

desi gnated "RC/ESI . "
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122. ojective 1-2.6 of the Town's Plan sets out the Town's
obj ective regarding the use of "environnentally sensitive | ands"
and "isol ated islands":

OBJECTI VE 1-2.6: CONSERVI NG ENVI RONVENTALLY
SENSI TI VE LANDS AND | SOLATED | SLANDS. The Future
Land Use Map series -4 through 1-11 identify the
general |ocation of conservation resources

i ncluding hydric soils (McKee Micky cl ay | oam
and Kesson nuck); the Indian River estuarine
system flood plain areas; nmangrove areas;

coastal marshes; functional wetlands; the

Atl antic Ccean beach and dune system i ncl udi ng

t he high hazard area; and sites of historic or
archaeol ogi cal significance pursuant to s9J-
5.006(4)(b), F.A.C. In addition, hydric hammocks
and m xed hardwood swanp are identified as
wet | ands which shall be protected. These areas
are not sufficiently large or distinct to be
accurately mapped in the Plan, but shall be

consi dered and mapped during the devel opnent
review process in order to assure technically
sound assessnent of wetl and boundari es,
transition zones, and uplands as defined in the
Town wet | and protection ordi nance.

Simlarly, the on-site assessnments shall identify
upl and sub-areas within the environnental |y
sensitive areas which nmay have very limted

devel opnent potential. Such uplands shall be
deened devel opabl e upon the owner/applicant's
denonstration that roadway inprovenents and ot her
requisite infrastructure can be nmade avail abl e
concurrent with the inpacts of the proposed new
devel opnent as set forth in the Town's
concurrency managenent procedures. All such
infrastructure shall neet adopted | evels of
service (LOS) standards and shall not reduce the
LCS of existing infrastructure bel ow t he adopted
m ni mum st andar ds.

The Future Land Use Maps |I-1 to |-3 designate
areas with extensive wetland systens as well as

t he hurricane high hazard area as environnental |y
sensitive (ES). In addition, isolated islands

wi thin the Indian R ver Lagoon havi ng extensive
mangrove fringe, coastal marsh, and/or functiona
wetl ands are also identified as environnental |y

33



sensitive islands (ESI). GCeneral performance
criteria and procedures for regul ating
devel opment within these areas are incorporated
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in this section. These areas are allocated a
desi gnation of "Residential Conservation" as
expl ai ned bel ow

123. To further the Town's objective concerning "isol ated
i sl ands" the town adopted the follow ng policy:

Policy 1-2.6.2: Managenent Policy for

Resi denti al Conservation/Environnentally
Sensitive Island (RCESI). The Future Land Use
Map all ocates a "residenti al
conservation/environnmental ly sensitive island"
designation to environnentally sensitive isol ated
islands within the corporate limts which
currently do not have access and/or have not

recei ved approval for access to the mainland of
the Town. These islands are not only
environnmental |y sensitive but also |ack avail abl e
or anticipated future public infrastructure or
requi site protective and energency services.

a. Devel opnent Restrictions and Managenent
Techni ques. The devel opnent restrictions
and managenent techniques identified for
| ands desi gnated "Resi denti al
Conservation/ Environnental ly Sensitive
(RCJES) in Policy 1-2.6.1 (a-e) shall apply
to isolated islands, excepting that density
on areas designated | SE shall have a
maxi mum density of one (1) unit per five
(5) acres.

b. Addi tional Performance Criteria. In
addition to the provisions cited in
paragraph "a" above, no devel opnent shal
be approved unl ess a subdivision plat has
been subm tted which incorporates the
follow ng prerequisite conditions prior to
i ssuance of a devel opnent order or permt:

A plan for vehicular access to the main
barrier island shall receive approval from al
appl i cabl e gover nnent agenci es and the Town of
| ndi an Ri ver Shores.

Plans for the provision of requisite public
infrastructure and enmergency protective
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services, i.e., police, fire and anbul ance
shal | be approved by the Town of Indian R ver
Shor es.

Proof of conpliance with all applicable
regul ations and permtting procedures of the
Federal, State and |ocal environnental
agenci es shall be approved.

124. The Town al so adopted the follow ng as part of Policy
1-1.1.6 of the Town's Adopted Plan in an effort to protect
wetl ands on islands in the Indian R ver Lagoon:

No devel opnent shall occur on unbridged isl ands
within the Indian Ri ver Lagoon pursuant to Policy
1-2.6.2. Unless [sic] the federal and state
permtting agencies having jurisdiction approve
road and bridge permits required to establish
sati sfactory access and grant dredge and fill
permts, then in such case Policy 1-2.6.2 cites
performance standards which provide a managenent
approach that allows for the reasonable use of
such isol ated islands assum ng conpliance with
all other applicable | aws and ordi nances. The
policy mandates approval of the road and bridge
permts by the state and/or federal agencies
having jurisdiction prior to granting of final
Town pl an approval s, devel opnent orders, or
permts.

125. Johns Island and Gem Island are designated "LD' or
"Low Density Residential Devel opnent” on the FLUM See Map |-2
of the FLUM Density for "LD' property is limted to 3 units per
gross acre. Johns Island and Gem I sl and were designed "LD'
consistent with the fact that devel opnent had al ready begun or
been approved on these i sl ands.

N. Lost Tree's Challenge to the Town's Adopted Pl an.

126. Lost Tree has chall enged the foll ow ng provisions of

the Town's Adopted Plan to the extent that they designate the
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portion of the Inner Islands and the Quter |slands owned by Lost
Tree as "RC/ESI":

a. Section 1-2, "Future Land Use Map," page 1-12, and, in
particular, Map I-1 of the FLUM

b. bjective 1-2.6;

c. Policy 1-2.6.2; and

d. Policy 6-1.9.1. This policy nerely provides that the
Town will inplenment the Land Use Elenent to the extent that it
"incorporates inplenenting policies for managi ng environnental |y
sensitive lands identified on the Future Land Use Map." It does
not designate any |lands as "RC/ESI."

127. In particular, Lost Tree has alleged in the Anended
Prehearing Stipulation that the foregoing provisions of the
Town's Adopted Plan creating the "RC ESI" | and use designation

are not "in conpliance" for the foll ow ng reasons:

They are inconsistent with Section
163.3177(6)(g)3, F. S

They are inconsistent and uncoordinated with
ot her provisions of the conprehensive plan
which identify Lost Tree's |lands as

predom nantly "upl and" or "nonwetl and,"
including Data Inventory and Anal ysis, Map 1-
12 (page 1-32), Map V-2 (page 5-4), and Coal s
bj ectives and Policies, Map 1-4 (page 1-16)
and Map 1-11 (page 1-23);

They are not clearly based on appropriate data
because Lost Tree's islands are not
environmental |y sensitive | ands;

[ They] are inconsistent with Policy 6-1.7.3
(page 6-7);

They are not based on appropriate data and
anal ysi s acconpanyi ng the Pl an;

They ignore the mandate in Section
187.201(15)(a), F.S.;
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They fail to designate all property within the
scope of the definition of environnentally
significant | and as environnental ly
significant on the FLUM naking the Plan
internally inconsistent.

128. Lost Tree has chall enged the foll ow ng provisions of
the Town's Adopted Plan to the extent that they establish a
density of 1 residential unit per 5 acres for |and designated
"RC/ ESI ":

a. Policy 1-1.1.3;

b. bjective 1-2.6; and

c. Policy 1-2.6.2.

129. In particular, Lost Tree has alleged in the Anended
Prehearing Stipulation that the foregoing provisions of the
Town' s Adopted Pl an establishing the density for "RC/ ESI™
desi gnated property are not "in conpliance" for the sanme reasons
that Lost Tree has argued that the provisions creating the
"RC/ESI" designation are not "in conpliance."

130. Finally, Lost Tree has chall enged the foll ow ng
provi sions of the Town's Adopted Plan to the extent that they
prohi bit devel opnent unless state and federal agencies having
jurisdiction over necessary roads and bridges approve the permts
required to bridge small channels which separate the portion of
the Inner Islands and the Quter |slands owned by Lost Tree from
the Barrier |slands:

a. Policy 1-1.1.6;

b. bjective 1-2.6; and
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C.

Policy 1-2.6. 2.
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131. In particular, Lost Tree has alleged in the Anended
Prehearing Stipulation that the foregoing provisions of the
Town' s Adopted Plan are not "in conpliance" for the foll ow ng

reasons:

They are not based on appropriate data as
requi red by Section 163.3177(8) & (10)(e) and
Rul es 9J-5.005(2)(a) and (c), F.A C;

They are not based on surveys, studies and
data regardi ng the character of the
undevel oped land in order to determne its
suitability for use as required by Section
163. 3177(6)(a) and Rule 9J-5.006(2)(a);

They are not based upon appropriate data and
anal ysi s acconpanying the Plan as required by
Sections 163.3177(8) and 163.3177(10)(e), F.S.
and Rule 9J-5.005(2)(a) and (2)(c);

They ignore the mandate in Section
187.201(15)(a), F.S.;

They fail to designate all property within the
scope of the definition of environnentally
significant | and as environnental |y
significant on the FLUM naking the Plan
internally inconsistent.

Lost Tree also alleged that the foregoing policies are

i nconsistent with two policies which are not actually a part of
the Town's Adopted Plan. That allegation is, therefore, wthout
merit.

O Lost Tree's Challenge to the Town's "RC/ESI" Land Use

Desi gnati on and Density.

132. The challenge to the designation of the Inner |slands
and the portion of the Quter Islands |ocated within the Town's
jurisdiction of "RCESI" is |largely based upon Lost Tree's
conclusion that the environnental characteristics of the islands

do not justify classifying themas "environnentally sensitive."
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133. The use of the designation "Environnmentally Sensitive
| sl ands” alone is of little significance. The Town coul d have
just as easily designated the islands as sinply "Undevel oped
I slands.” What is significant is the limtation on the density
allowable for the "RC/ESI" designation. In reality, it is the
density which Lost Tree has attenpted to prove is not justified
by the environnental features and other characteristics of the
i sl ands.

134. Wi le the evidence proved that there nmay be other nore
environmental |y sensitive areas, the evidence al so proved that
there are environnental ly inportant features of the Inner and
Quter |Islands which may reasonably be taken into consideration by
the Town in designating the | and use category and the all owabl e
density for the islands. Those environnental considerations
include the location of the islands within the Preserve, the
exi stence of mangroves and wetl ands on the islands, the use of
the islands by osprey, herons, brown pelicans, and other birds,
the location of the islands within the 100 year flood plain, and
t he high susceptibility of the islands to hurricane inpacts.

135. The existing environnmental features of the islands
al one would justify the Town's sel ected name for the | and use
designation for the islands and the resulting all owabl e density.
The Town's decision was al so based, however, on the fact that the
i slands do not have any inmmedi ately avail abl e access or

transportation |inkage.
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136. There was anple data and analysis to support the
Town' s concl usi on concerning the environnental features of the
| nner and Quter Islands. There was al so anple data and anal ysi s
to support the Town's conclusion that there was no i medi ately
avai |l abl e access or transportation link to the islands.

137. The data and analysis submtted by the Town to the
Departnent in support of the Town's Adopted Pl an included several
docunents dealing with the Preserve. These docunents include the
foll owi ng docunents: "The Sebastian Inlet - Ft. Pierce Inlet
Barrier Island: A Profile of Natural Conmunities, Devel opnent
Trends, and Resource Managenment Quidelines,” Ofice of
Environnmental Services, Florida Ganme & Fresh Water Fish
Comm ssi on (Novenber 1982); "Surface Water | nprovenent and
Managenment (SWM Plan for the Indian R ver Lagoon, (Septenber
1994/ Sept enber 1989); "Managenent Plan and | npl enentation
Strategy for the Indian R ver Lagoon Systens," Marine Resource
Council, Florida Institute of Technol ogy (March 1987);
"Proceedi ngs of the Indian Ri ver Resources Synposium The Indian
Ri ver Lagoon," The Marine Resources Council of East Central
Florida (June 1985); "Indian R ver - Ml abar to Vero Beach
Aquatic Preserve Managenent Plan," Bureau of Historic and
Envi ronnent al Land Managenent, Division of Recreation and Parks,
Departnent of Natural Resources (January 21, 1986); "1988 Florida
Water Quality Assessnent 305(b) Technical Appendi x," Departnent

of Environnmental Regulation (July 1988); "Soil Survey of |ndian
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Ri ver County, Florida," U S. Departnent of Agriculture, Soi
Conservation Service (January 1987); "lIndian R ver Lagoon: Spoi
| sl and Managenent Pl an," Nancy Brown-Peterson and Ross W Evans,
Bureau of Aquatic Preserves, Division of State Lands, Florida
Departnent of Natural Resources (undated); U S. G S. Quadrangle
Sheets -- Vero Beach Quadrangl e and R omar Quadrangle. These
docunents were also relied upon by the Gty.

138. Additional information relied upon only by the Town is
set out in the Data Inventory and Analysis (Petitioner's Exhibit
45) of the Town's Adopted Plan. This data includes: EXxisting
Land Use Map Series: Soils and Topography (pages 1-32 to 1-34);
Exiting Land Use Map Series: 100 Year Floodplain (pages 1-29 to
1-30); Existing Land Use Map Series: Land Uses Wthin Adjacent
Jurisdictions (pages 1-28 to 1-30); a series of maps depicting
conservation resources (pages 5-4 to 5-5.1); a discussion of
wildlife habitat (page 5-7 to 5-8); a discussion of endangered,

t hreat ened, and speci al concern species (page 5-15 to 5-16); a
map of wetl and resources (pages 6-3 to 6-6); maps of marine grass
beds (pages 1-27 and 6-9); and a consideration of the inpacts of
hurri canes (page 1-21).

139. The Data Inventory and Analysis for the Town's Adopted
Pl an al so includes a discussion of the Inner and Quter |slands
found on pages 1-20 to 1-21 of the Data Inventory and Anal ysis
portion of the Town's Adopted Plan. Wile the statenent

concerning the consideration of "historical" wetland el evations
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is incorrect, the statenent, when considered as a whol e, supports
the Town's decision to reduce the density of devel opnent all owed
on the Inner and Quter Islands. The statenent is hereby adopted
into this Recommended Order by reference.

140. The source docunents and other data and anal ysis
accepted into evidence during the hearing of these cases do not
focus on the Inner and Quter Islands. Instead, they focus on the
general conditions of the Indian R ver Lagoon and the surrounding
area, and the need to protect the area. These docunents support
the Town's concern about the location of the Inner and Quter
I slands in the Preserve. To the extent that the data and
anal ysi s does deal specifically with the Inner and Quter |slands,
it supports the findings of fact concerning the characteristics
of the Inner and Quter Islands nmade in this Recomended O der.

141. The data and anal ysis supports the Town's desi gnation
of the Inner and Quter Islands on the FLUM and the density of
| and use all owed by the Town's Adopted Plan. Wiile the data and
anal ysi s does not support the Town's treatnent of the |Inner and
Quter Islands solely based upon their location within the
Preserve, the data and anal ysis supports a conclusion that the
| ocation of the islands, the specific environnental
characteristics of the islands, and the |ack of accessibility to
the islands taken together justify the Town's |and use

desi gnation of the Inner and Quter Islands.
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142. The maps of the Town's Adopted Plan cited by Lost Tree
as reflecting inconsistent treatnent of Lost Tree's islands on
the FLUM are maps that show the existence of seagrass beds,
wet | ands, conservation areas, and shoreline mangroves. None of
t hese maps indicate anything contrary to the Town's | and use

designation for the Inner or CQuter Islands.
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143. Policy 6-1.7.3, titled "Renoval of Undesirable Exotic
Vegetation," is part of the Conservation El enment of the Town's
Adopted Pl an and provi des the foll ow ng:

The Town shall amend the adopted Tree and
Mangrove Protection Ordinance to require that,
prior to the issuance of a certificate of
occupancy for a new devel opnent, the

owner/ applicant shall renove all nui sance and
i nvasi ve exotic vegetation.

144. Al though there are nui sance and invasive exotic
vegetation on the Inner and Quter Islands, nothing in the Towm's
| and use designation of the Inner and Quter Islands is
inconsistent wwth Policy 6-1.7.3. Policy 6-1.7.3 continues to
apply equally to the devel opnment of the Inner and Quter Islands
at 1 unit per 5 acres as it would at a higher density.

145. Section 187.201, Florida Statutes, is the State
Conprehensive Plan. Section 187.201(15)(a), Florida Statutes,
establishes the followi ng State Goal:

(a) Goal.--Florida shall protect private
property rights and recogni ze the exi stence of
legitimate and often conpeting public and private

interests in |and use regul ati ons and ot her
gover nnment acti on.

146. The Town's | and use designation of the Inner and Quter
I sl ands, while limting the extent of devel opnent on the islands,
does not ignore Section 187.201(15)(a), Florida Statutes. The
Town took into consideration the interest of owners of
undevel oped islands in the Indian R ver Lagoon to develop their

property and the need to protect the environnmental assets of
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those islands. The Town gave full consideration to private
property interests.

147. Finally, the evidence failed to prove that the
treatnent of the Inner and Quter Islands in the Town's Adopted
Plan is inconsistent wwth the treatnent of other sim/lar property
within the Town's jurisdiction. At best the evidence proved that
there are sone islands, e.g., Hole in the Wall Island, that have
nore extensive environnental features and that there are sone
environmental ly inportant islands that are not being protected,
e.g., John's Island. The islands designated "RC/ESI" have a
range of environnental features, all of which justify the Town's
| and use designation despite the fact that the islands included
in the category are not "identical." Those islands for which
devel opnent is being allowed, on the other hand, are
di stingui shable fromthe island designated "RC/ESI." John's
| sl and and Gem I sl and already have a transportation link to the
Barrier |Island and have al ready been approved for devel opnent
and/ or are al ready under devel opnent.

P. Lost Tree's Challenge to Policy 1-1.1.6 of the Town's

Adopted Pl an; Bridge Access Requirenent.

148. Lost Tree's challenge to Policy 1-1.1.6, Objective 1-
2.6, and Policy 1-2.6.2 of the Town's Adopted Plan sinply repeats
its challenge to bjective 1-2.6 and Policy 1-2.6.2. In reality,
this challenge only raises new i ssues concerning Policy 1-1.1.6

of the Town's Adopted Pl an.
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149. Policy 1-1.1.6 of the Town's Adopted Plan prohibits
devel opnent on unbridged islands until two conditions are net:
(a) all permtting necessary to provide bridge access are
obt ai ned; and (b) the conditions of Policy 1-2.6.2 of the Town's
Adopted Pl an are net.

150. Wiile it is not inpossible to devel op unbridged
islands in the Indian River Lagoon w thout providing bridge
access, such devel opnment does create devel opnent pl anning
problens for a governnental body. First, there is the difficulty
of providing necessary enmergency services which citizens expect
their local governnments to provide: fire and police protection.
Wiile it is true that such services can be provided, it is also
true that they cannot be provided as easily as other areas where
road access is readily avail abl e.

151. Secondly, unbridged islands are nore difficult to
evacuate in case of a hurricane. Data and analysis available to
the Town supports a concern for the safety of any citizens that
m ght occupy unbridged islands |ocated in the Indian River
Lagoon. The available information supports a concl usion that
evacuation of islands |ocated within the Indian R ver Lagoon
woul d be required even in the event of the | owest category
hurri cane.

152. Existing data and anal ysis concerning the inpacts of
hurricanes on lowlying areas and the difficulty of providing

energency services to unbridged, isolated islands support the
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Town's decision to |imt devel opnent of unbridged islands in the
I ndi an River Lagoon until adequate access to the islands was
arranged if such access could be provided. The evidence,
however, proved that access to the Inner and Quter |slands
| ocated within the Town's jurisdiction cannot be provided by
bridge. Consequently, the Town, by requiring that the islands be
bridged as a condition precedent to devel opnent, has effectively
elimnated Lost Tree's ability to develop the islands. The
avai |l abl e data and anal ysis does not support such a prohibition.
153. Policy 1-1.1.6 of the Town's Adopted Pl an, by
effectively elimnating Lost Tree's ability to devel op the
unbridged islands, conflict with Section 187.201(15)(a), Florida

Statutes, quoted, supra. Policy 1-1.1.6 is, in effect, an

absol ute bar to devel opnent.

154. Finally, the evidence failed to prove that the
treatnment of the Inner and Qut Islands in Policy 1-1.1.6 of the
Town's Adopted Plan is inconsistent with the treatnent of other
simlar property within the Town's Jurisdiction.

Q The Cty's Treatnent of the Lagoon Islands in the Cty's

Renedi al Pl an.

155. Section 1.3.0 of the GCty's Renedial Plan recognizes
that the FLUMillustrates the |ocation of eleven | and use
classifications established in Table 1.8 of the Cty's Renedi al
Plan. One of those |land use classifications is "Environnentally

Significant" or "ES":
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| sl ands, riverfront, environnentally sensitive,
and | ands adjacent to environmentally sensitive.

156. Section 1.3.2.2 of the Gty's Renedial Plan provides
the follow ng definition of "Environnmentally Significant":

"Environnental ly significant" |and shall be
defined as property having one or nore of the
foll ow ng characteristics: undevel oped i sl ands,
undevel oped waterfront; environnentally
sensitive; imedi ately adjacent to
environnmental |y sensitive |and or undevel oped
waterfront; flora and fauna typically associ ated
with wetlands; or a habitat for rare, threatened
or endangered species or species of special

concern.

Environnental |y sensitive | ands shall include
areas nmeeting one or nore of the foll ow ng
criteria:

f) Undevel oped islands within the Indian River
Lagoon;

157. The FLUM of the City's Renedial Plan designates five
islands within the Gty's jurisdiction as "ES," including parts
of Fritz Island, the Fourth Quter Island, IR-29, Little Prang
| sl and, and an island |located i medi ately to the south of Prang
Island. Prang Island is designated "RL" (Residential Low, with a
density range of O to 5 units per acre). Two other islands
| ocat ed between two bridges wthin the CGty's jurisdiction are
designated "CV' (Conservation). "CV' is also the designation for
t he sout hwest part of Fritz Island and the northern part of |IR-29

| ocated in the Cty.
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158. bjective 5 of the Future Land Use El enent of the
Cty's Renedial Plan provides the foll ow ng:

Upon adoption of the Conprehensive Plan, the
City will act to protect and preserve identified
environnental |y sensitive areas and resources in
the community, and to pronote responsible site
devel opnment through new | and devel opnent
regul ati ons and standards established by 9/1/90.
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159.

Anmong the Policies adopted by the Gty to carry out

bj ective 5 of the Future Land Use Elenent, the GCty's Plan

i ncl udes the foll ow ng:

5.

5.

3

6

.7

Fut ure devel opnent on undevel oped islands in
the Indian River lagoon will be imted to
residential densities not exceeding 0.2

unit per new acre, and a transfer of

devel opnment rights (TDR) procedure wll be
established by 9/1/90 to facilitate
transferal of devel opnent to other

| ocations in the Gty.

No property shall be used as a bridgehead
property for an island that is undevel oped
when said use shall have for its purpose
the connection with any public right-of-
way in the Cty of Vero Beach. Further, if
said property is not within the Cty's
jurisdiction but is inmmediately contiguous
thereto, the Gty shall prohibit, by the
erection of barriers, any connection with
the Gty right-of-way.

Prior to March 1, 1992, the | and

Devel opnent Regul ations will be anended to
i ncl ude devel opnent criteria for |ands
desi gnated Environnmental ly Significant.
The devel opnent criteria shall include the
fol | ow ng:

Site plan approval shall be required.

No fill or regrading of the property shal
be all owed except to establish required
road el evations and for driveways, unless

t he environnmental assessnent shows that
fill or regrading will not adversely affect
the environnment and fill is available on
site. Driveways shall not exceed road

el evati ons.

An environnmental assessnent shall be
required to be prepared by a qualified

prof essional. The assessnent shall address
any rare, threatened or endangered plants
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and animals and their habitats. The
envi ronnment al assessnent shall be
considered in the site plan review process.

A m ni mum of 80% of the site shall be held
i n open space and | andscaped with native
and/ or drought tol erant vegetation as
outlined in the Landscape and Tree
Protecti on O di nance.

Structures will be reviewed on a site-by-
site basis. The location of any structure
Wil be so as to mnimze potential inpacts
on any rare, threatened or endangered
plants or animals and their habitats that
are identified in the environnental
assessnent.

Mnimmlot sizes will be two (2) acres
with a reduction to one (1) acre on the
mai nl and and five (5) acres with a
reduction to one unit per two and one-hal f
(2.5) acres on islands using Transfer

Devel opment Rights, provided that the | ot

si ze reduction does not create adverse

envi ronment al inpacts and provided that the
net density shall not be greater than 0.5
units per acre on the mainland and 0.2
units per acre on islands. Further,
transfer of density fromthe mainland to an
i sland shall not occur. Al review
criteria above will be applicable to sites
where density is transferred.

Policy 8.2 of the Conservation Elenent of the City's
Renedial Plan is virtually identical to Policy 5.7 of the
Future Land Use El enent of the Pl an.

R Lost Tree's Challenge to the City's Renedial Plan.

160. Lost Tree has challenged the City's Renedial Plan to
the extent that the FLUM desi gnates the portion of the Quter

| sl ands owned by Lost Tree as "ES."
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161. In particular, Lost Tree has alleged in the Anended
Prehearing Stipulation that the FLUM s designation of its
property as "ES" is not "in conpliance" for the follow ng

reasons:

The designation is not based upon appropriate
data as required by Section 163.3177(8) and
(10)(e), F.S., and Rule 9J-5.002(a) [sic] &
(c¢), F.AC;

The designation is not based upon surveys,
studi es and data regarding the area and the
character of undevel oped |land in order to
determne its suitability for use pursuant to
Section 163.3177(6)(a), F.S., and Rule 9J-
5.006(2)(b);

The designation is not based upon appropriate
data and anal ysi s acconpanyi ng the Pl an
pursuant to Sections 163.3177(8) and (10)(e),
and Rules 9J-5.005(2)(a) and (2)(c) so as to
make the Plan internally inconsistent contrary
to Section 163.3177(2) and 9J-5.005(5) (a);

The designation is inconsistent with Policy
5.1 and 8.1, contrary to Section 163.3177(2),
F.S., and Rule 9J-5.005(5)(a);

The designation is contrary to any applicable
requi renents of Section 187.201(15)(a), F.S.;

The designation is inconsistent with Section
163.3177(6)(9)3, F.S.;

The FLUM fails to designate all property
within the scope of the definition of
environmental ly significant |and as
environmental |y significant on the FLUM
making the Plan internally inconsistent in
contravention of Section 163.3177(2), F.S.,
and Rul e 9J-5.005(a);

The designation di scourages rather than
encour ages the use of innovative |and

devel opment regul ati ons such as clustered
devel opnent, contrary to Rule 9J-5.006(3)(b)9.
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162. Lost Tree has chall enged the foll ow ng provisions of
the Gty's Renedial Plan to the extent that they establish a
density and devel opnent criteria for |and designated "ES"::

a. Policy 5.3 of the Future Land Use El enent;

b. Policy 5.7 of the Future Land Use El enent; and

c. Policy 8.2 of the Conservation El enent.

163. In particular, Lost Tree has alleged in the Anended
Prehearing Stipulation that the foregoing provisions of the
Cty's Renedial Plan establishing the density and devel opnent
criteria for "ES" designated property are not "in conpliance" for

the foll owi ng reasons:

The policies are not based upon appropriate
data as required by Section 163.3177(8) and
(10)(e), F.S., and Rule 9J-5.005(2)(a) and
(2)(c);

The polices are not based upon surveys,
studi es and data regarding the area and the
character of undeveloped |land in order to
determne its suitability for use as required
by Section 163.3177(6)(a), F.S., and Rule 9J-
5.006(2)(a);

The policies are not clearly supported by
appropriate data and anal ysi s acconpanyi ng the
Plan as required by Sections 163.3177(8) and
(10)(e), F.S., and Rules 9J-5.005(2)(a) and
(2)(c);

The Policies contravene applicable

requi renents of Section 187.201(15)(a), F.S.;

The policies are inconsistent with Section
163.3177(6)(g)3, F.S.;

The policies inpermssibly discourage the use
of innovative | and devel opnent regul ations
such as clustered devel opnent, contrary to
Rul e 9J-5.006(3) (b) 10.
164. Finally, Lost Tree has challenged Policy 5.6 of the

City's Renedial Plan.
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165. In particular, Lost Tree has alleged in the Anended
Prehearing Stipulation that Policy 5.6 of the City's Renedi al

Plan is not "in conpliance" for the foll ow ng reasons:

it is inconsistent with Section
163.3177(3)(a), F.S.;

it is inconsistent with Section
163.3177(4) (a), F.S.;

it is inconsistent with any applicable
requi renents of Section 187.201(18)(b)1, F.S.;

it is inconsistent with Intergovernnental
Coordi nation Elenent Goal 8.4.0 and Traffic
Circulation El enment Goal 2.6.0 and Objective
o,

it is contrary to Section 163.3177(2), F.S.,
and Rul e 9J-5.005(5)(a);

it is contrary to any applicable requirenent
of Section 187.201(15)(a), F.S.;

it is not based on appropriate data and

anal ysis as required by Section 163.3177(8)
and (10)(e), F.S., and Rules 9J-5.005(2)(a)
and (2)(c).

S. Lost Tree's Challenge to the Cty's "ES'" Land Use

Desi gnati on and the Density and Devel opnent Criteria for "ES"

Property.

166. Like Lost Tree's challenge to the Town's Adopted Pl an,
the challenge to the City's | and use designation for the Quter
| slands | ocated within the City's jurisdiction of "ES" is largely
based upon Lost Tree's conclusion that the environnental
characteristics of the islands do not justify classifying them as
"environnental ly significant."

167. What nane is given to the | and use designation for the

Quter Islands, however, is of little significance. Again, what
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isreally at issue is the limtation on the density of use for
property designated "ES. "

168. The sane findings of fact concerning the environnental
i nportance of the Inner Islands and the portion of the Quter
| sl ands | ocated wthin the Town's jurisdiction apply to the
portion of the Quter Islands |ocated within the Cty's
jurisdiction. Those findings of fact are hereby incorporated by
ref erence.

169. Sone of the sane docunents relied upon by the Gty to
support the limtation on the density of devel opnent on the Quter
| sl ands were al so relied upon by the Town. See finding of fact
137. Oher data was cited by the Gty in its Adopted Plan as
"References Cited" and throughout the plan itself. Lost Tree's
W tnesses failed to consider all of the data and analysis relied
upon by the City.

170. The data and analysis available to the Gty concerning
the environnental characteristics of undevel oped islands | ocated
within the Gty's jurisdiction, Iike the islands |ocated w thin
the Town's jurisdiction, support the City's decisionto limt the
density of devel opnment on undevel oped islands. While the Cty's
density designation for undevel oped islands changed significantly
fromthe CGty's Transmittal Plan to the Cty's Renedial Plan, the
evidence failed to prove that the data and analysis relied upon
by the City fromthe beginning did not support a range of

densities. Mire inportantly, the evidence failed to prove that
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the density ultimately agreed to in the Renedial Plan is not

within the range of densities supported by the data and anal ysis.
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171. The designation of sone undevel oped islands as "ES"
was not proved to be "inconsistent” wth any other provision of
the Gty's Renedial Plan. |In particular, Policy 5.1 of the
Future Land Use Elenment and Policy 8.1 of the Conservation
El ement .

172. Policy 5.1 of the Future Land Use El enent provides:

Environnental |y sensitive areas and resources,
both natural and historic, will be defined and
mapped t hrough cooperative arrangenents with

| ndi an River County and cogni zant state and
regi onal agencies, which arrangenents the City
wll seek to establish by 3/31/91.

173. Policy 8.1 of the Conservation El enent provides:

By March 31, 1991, the Gty, through cooperative
efforts with Indian R ver County and cogni zant
state and regi onal agencies, shall determ ne
environmental ly sensitive lands within the City
and maintain a map of these lands in the Gty

Pl anni ng Departnment. The City Land Devel opnent
Regul ations (to be adopted by Septenber 1, 1990)
shal | address protection standards for the | ands.
The criteria for identifying environnmental ly
sensitive |lands shall evaluate, at a mninmm the
fol | ow ng:

1. Endangered or threatened wildlife or marine
life habitats.

Thr eat ened or endangered vegetative speci es.
Tidal flow pattern.

Hydric soils.

100-year flood zones.

Aqui fer recharge potenti al

Beach and dune conditi ons.

Uni que habitat characteristics.

ONoOOThWN

174. Nothing in Policy 5.1 of the Future Land Use El enent
or Policy 8.1 Conservation Elenent is inconsistent wwth the

designation of "ES" property pursuant to the FLUM
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175. As for the devel opnent criteria of Policies 5.3 and
5.7 of the Future Land Use Elenent, and Policy 8.2 of the
Conservation Elenent, the data and anal ysis available to, and
relied upon by, the Gty supports these policies.

176. Lost Tree failed to prove that the "ES' | and use
designation and its density and devel opnent criteria are
i nconsistent with Section 187.201(15)(a), Florida Statutes. The
City considered the interest of owners of undevel oped islands in
devel oping their property and bal anced that interest with the
need to protect the environnmental assets of those islands. The
City did so by allow ng devel opnent on the islands and the use of
transferabl e devel opnent rights.

177. Lost Tree also failed to prove that the "ES' | and use
designation and its density and devel opnent criteria are
i nconsistent with Section 163.3177(6)(g)3, Florida Statutes.

That provision sets out requirenents that nust be included in any
coastal managenent elenent of a plan. Nothing in the chall enged
policies is inconsistent with those requirenents.

178. Lost Tree failed to prove that the "ES' | and use
designation and its density and devel opnent criteria are
inconsistent wwith the treatnent of other simlar property within
the Cty's jurisdiction. The evidence proved, at best, that
there are sone islands within the City's jurisdiction that are
nore environnental ly significant and sone that are just as

significant that are not afforded the same protection. Those
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islands that are included in the "ES" | and use designhation are
all within a range of environmentally significant islands that
the Gty may protect. Simlar islands that are not included in
the "ES" | and use designation and, therefore, may be devel oped,
had al ready been approved for devel opnent and are vested
properties. They could not, therefore, be included in the "ES"
desi gnation

179. Finally, Lost Tree failed to prove the "ES" | and use
designation and its density and devel opnent criteria discourage,
rat her than encourage, the use of innovative |and devel opnent
regul ati ons such as clustered devel opnent.

T. Lost Tree's Challenge to Policy 5.6 of the Future Land

Use El enent; No Bridge- Heads.

180. Policy 5.6 of the Future Land Use El enent prevents the
use of any property located within the Cty as a bridgehead to
connect any undevel oped island with the Barrier Island or the
mai nl and. As a result of this policy, access by bridge to any
undevel oped island wwthin the Gty's jurisdiction is prohibited.
Access will have to be obtained by boat or sone other neans.

181. The policy also elimnates the use of any property in
the jurisdiction of the Gty to access undevel oped islands within
the jurisdiction of the Town.

182. Unlike the Town's policy of prohibiting devel opnent on
the I nner and Quter Islands unless bridge access is provided, the

City's policy does not prevent all devel opnent of islands within
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its jurisdiction. Therefore, the findings of fact concerning the
data and anal ysis that support limting the building of bridges
to undevel oped i sl ands nmade, supra, support the City's policy.

183. Wiile the Gty's policy inpacts the devel opability of
islands |l ocated within the Town, it is the Town's policy of
requi ring bridge access before devel opnment can proceed on the
i slands which is not supported by data and anal ysis and not the
City's no-bridgehead policy.

184. The evidence also failed to prove that the Gty's no-
bri dgehead policy is inconsistent wwth any provision of the State
Conpr ehensive Plan since the City's policy does not effectively
prohi bit devel opnent of the islands.

U Omership of the Inner and Quter |slands.

185. Lost Tree's challenge in these cases was specifically
limted to the chall enged provisions of the Town's Adopted Pl an
and the Gty's Renedial Plan to the extent those provisions apply
to Lost Tree's ownership interest in the Inner and Quter Islands.

186. The evidence failed to prove the precise extent to
whi ch Lost Tree actually owns the Inner and Quter Islands. The
evi dence was, however, sufficient to prove that Lost Tree owns at
| east a part of each of the Inner and Quter |slands.

187. The evidence was al so sufficient to prove the inpact
of the challenged provisions of the Towns' Adopted Plan and the
Cty's Renedial Plan on the islands as a whole. That inpact,

therefore, necessarily will also apply to the parts of the
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i sl ands which are owned by Lost Tree. |In other words, to the
extent that the evidence proved how the chal | enged provisions
apply to the entire "pie," it necessarily proved how the
chal | enged provisions apply to Lost Tree's "slice of the pie,"
what ever slice it may own.

V. Developability of the Inner and Quter |slands.

188. The evidence proved that the Inner and Quter |slands
do not have any features that would prevent their devel opnent.
Steps can be taken to protect mangroves, wetlands, any non-exotic
vegetation, and the surrounding waters. Infrastructure can be
provided with or without bridge access to the islands.

Stormnat er i npacts may be mtigated through proper planning.
Docks which may be constructed al ong the islands can al so be
limted in order to reduce inpacts. Finally, hurricane
evacuation of the islands can be provided.

189. Existing Town and City |laws provide for protection of
mangr oves, wetl ands, and non-exotic vegetation. State and
federal |aws al so provide protection for environnmental features
such as wetlands and the waters of the Indian R ver Lagoon. The
Fl ori da Departnent of Environmental Protection and the St. Johns
Ri ver Water Managenent District regulate stormvater permtting in
an effort to mtigate inpacts on the Indian R ver Lagoon.

190. The foregoing facts, however, only prove, at best,
that a | ocal governnment may not be able to prevent al

devel opnent of property that would potentially have an inpact on
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the I ndian River Lagoon unless their are conpelling reasons to do
so. Those facts do not support a finding that | ocal governnents,
such as the Town and the City, nmay not inpose stricter standards
than have existed in the past and that are currently inposed by
the state or federal governnments in order to reduce the inpacts
of devel opnent even further. Those facts sinply support the
Town's and City's conclusion that devel opnent of unbridged
islands in the Indian R ver Lagoon should be |limted.

CONCLUSI ONS OF LAW

A.  Jurisdiction.

191. The Division of Adm nistrative Hearings has
jurisdiction of the parties to, and the subject nmatter of, this
proceedi ng. Sections 120.57(1) and 163.3184(9), Florida Statutes
(1997).

B. Standing.

192. Any "affected person” may participate in proceedi ngs
chal | engi ng proposed plans and pl an anendnents under the Act.
Sections 163.3184(9) and (10), Florida Statutes (1997).

193. The terns "affected person” are defined in Section
163.3184(1)(a), Florida Statutes (1997):

(a) "Affected person" includes the affected
| ocal governnent; persons owni ng property,

resi ding, or owning or operating a business
within the boundaries of the | ocal governnent
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whose plan is the subject of the review.

Each person, other than an adjoining | ocal
government, in order to qualify under this
definition, shall also have submtted oral or
written comrents, recomrendations, or objections
to the |l ocal governnent during the period of tinme
beginning with the transmttal hearing for the
pl an or plan anmendnent and ending with the
adoption of the plan or plan anendnent.

194. The evidence in these cases proved that Lost Tree owns
property located in the Town and the Cty. The evidence al so
proved that Lost Tree nade oral and witten comments to the Town
and City during the period of tinme beginning wwth the transmttal
hearing for the Town's Transmttal Plan and the Cty's
Transmttal Plan and ending with the adoption of the Town's
Adopted Plan and City's Adopted Pl an.

195. Lost Tree proved that it had standing to institute and
participate in this proceedi ng.

196. The evidence al so proved that the Town, Cty, and the
Department had standing to participate in this proceeding.

C. Burden and Standard of Proof.

197. The burden of proof, absent a statutory directive to
the contrary, is on the party asserting the affirmative of the
i ssue in any proceeding before the Division of Admnistrative

Hearings. Young v. Departnent of Community Affairs, 625 So. 2d

831 (Fla. 1993); Antel v. Departnent of Professional Regul ation,

522 So. 2d 1056 (Fla. 5th DCA 1988); and Departnent of

Transportation v. J.WC. Co., Inc., 396 So. 2d 778 (Fla. 1st DCA

1981) .
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198. Sections 163.3184(9) and (10), Florida Statutes
(1997), inpose the burden of proof on the person challenging a
| ocal governnent's adopted conprehensive plan. Therefore, Lost

Tree had the burden of proof in this proceeding. See Young v.

Department of Community Affairs, 626 So. 2d 831 (Fla. 1993).

199. Two standards of proof are established under the Act.
Whi ch standard applies depends upon whet her the proceeding arises
after a determnation of the Departnent that a plan or plan
anendnent is, or is not, "in conpliance.” |In these cases, the
Departnent ultinately determ ned that the Town's Adopted Plan and
the Cty's Renedial Plan were in conpliance. Therefore, Section
163. 3184(9), Florida Statutes (1997), determ nes the standard of
proof. See Section 163.3184(15)(f)1, Florida Statutes.
200. Section 163.3184(9), Florida Statutes (1997),
establishes the follow ng standard of proof:
[ T] he | ocal plan or plan anmendnent shall be
determned to be in conpliance if the |ocal
governnment's determ nation of conpliance is
fairly debatabl e.
Lost Tree was required to prove "beyond fair debate" that the
chal | enged provisions of the Town's Adopted Plan and the City's
Renedi al Plan are not in conpliance.
201. The terns "fairly debatable” are not defined in the
Act or the rules promul gated thereunder. The Suprene Court of
Florida recently opi ned, however, that the fairly debatable

standard under the Act is the sane as the common law "fairly

debat abl e" standard applicable to decisions of |ocal governnents
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acting in a legislative capacity. |In Martin County v. Yusem 690

So. 2d 1288, at 1295 (Fla. 1997), the Court opined:

The fairly debatable standard of reviewis a

hi ghly deferential standard requiring approval of
a planning action if reasonable persons could
differ as to its propriety.

Quoting fromCty of Mam Beach v. Lachman, 71 So. 2d 148, 152

(Fla. 1953), the Court stated further:

An ordi nance may be said to be fairly debatable
when for any reason it is open to dispute or
controversy on grounds that nake sense or point
to a |l ogical deduction that in no way involves
its constitutional validity.
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690 So. 2d at 1295. The Court cautioned, however:

even with the deferential review of |egislative
action afforded by the fairly debatable rule,

| ocal governnent action still nust be in accord
with the procedures required by chapter 163, part
1, Florida Statutes, and | ocal ordi nances.

D. The Utinmate Issue: Are the Chall enged Pl an Provisions
"I'n Conpliance."

202. The ultimate issue in these cases is whether the
chal | enged provisions of the Towmn's Adopted Plan (the FLUM | and
use designation for the Inner and Quter Islands, Objective 1-2.6,
Policies 1-2.6.2, 6-1.9.1, 1-1.1.3 and 1-1.1.6) and the Cty's
Renedi al Plan (the FLUM | and use designation for the Quter
| sl ands, and Policies 5.3, 5.6, 5.7 and 8.2) are "in conpliance."

203. The terns "in conpliance" are defined in Section
163.3184(1)(b), Florida Statutes (1997), as foll ows:

(b) "In conpliance" means consistent with the
requi renents of ss. 163.3177, 163.3178, and
163. 3191, wth the state conprehensive plan, with
the appropriate strategic regional policy plan,
and with chapter 9J-5, Florida Adm nistrative
Code, where such rule is not inconsistent with
chapter 163, part I11I.

204. A determ nation of whether a plan anmendnent is "in
conpliance" nust be based upon a consideration of the

conprehensive plan in its entirety, including any anmendnents

thereto. Departnment of Community Affairs v. Lee County, 12 FALR

3755 (Fla. Adm n. Comm 1990).

E. Lost Tree's Al egations.
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205. The issues which may be considered in this proceeding
are limted to those issues alleged in Lost Tree's anended
petitions for hearing. See Sections 120.569 and 120.57(1),
Florida Statutes; Rule 60Q 2.004(3)(d), Florida Adm nistrative

Code; and Heartl and Environnental Council, Inc. v. Departnent of

Community Affairs, 96 ER F. A L.R 185 (Department of Comrunity

Affairs 1996).

206. Lost Tree has alleged that the provisions of the
Town's Adopted Plan and the Cty's Renedial Plan that it has
chal | enged are not "in conpliance" because they are inconsistent
with the follow ng provisions of the Act identified in Section
163.3184(1)(b), Florida Statutes:

a. Section 163.3177(6)(a), Florida Statutes, because the
chal | enged provisions are not based on surveys, studies, and data
regardi ng the character of the undevel oped land in order to
determne its suitability for use;

b. Section 163.3177(8) and (10)(e), Florida Statutes,
because the plans are not clearly based upon appropriate data and
anal ysi s acconpanyi ng t he pl ans;

c. Section 163.3177(2), Florida Statutes, because the plans
are internally inconsistent;

d. Section 163.3177(6)(g)3, Florida Statutes, because the
pl ans do not provide for the orderly and bal anced utilization,
consi stent wth sound conservation principles, of all living and

nonl i vi ng coastal zone resources;
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e. Section 163.3177(3)(a), Florida Statutes; and

f. Section 163.3177(4)(a), Florida Statutes.

207. Lost Tree has alleged that the provisions of the Town's
Adopted Plan and the City's Renedial Plan that it has chall enged
are not "in conpliance" because they are inconsistent with the
foll ow ng provisions of the State Conprehensive Pl an:

a. Section 187.201(15)(a), Florida Statutes, because the
plans fail to protect private property rights and fail to
recogni ze the existence of legitimate and often conpeting public
and private interests in |and use regul ati ons and ot her
governnment action; and

b. Section 187.201(18)(b)1, Florida Statutes.

F. Consistency with the Act--Suitability.

208. Section 163.3177(6)(a), Florida Statutes, requires
that all conprehensive growth managenent plans include a future
| and use el enent designating the future general distribution,
| ocation, and extent of use of land within a |ocal governnment's
jurisdiction for the foll ow ng purposes:

residential uses, commercial uses,
i ndustry, agriculture, recreation, conservation,
education, public buildings and grounds, other
public and private uses of land. . . . The
proposed distribution, |ocation, and extent of
t he various categories of |and use shall be shown
on a land use map or map series which shall be
suppl enrented by goals, policies, and neasurabl e
obj ectives. Each |land use shall be defined in
terms of the types of uses included and specific
standards for the density or intensity of use.
The future | and use plan shall be based upon
surveys, studies, and data regarding the area,
i ncluding the anount of land required to
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accommodate future growh; the projected

popul ation of the area; the character of

undevel oped |l and; the availability of public

services; and the need for redevel opnent,

i ncluding the renewal of blighted areas and the

el i mnation of nonconform ng uses which are

inconsistent wwth the character of the comunity.
[ Enphasi s added].

209. The evidence in these cases proved that the Town and
the Gty adopted appropriate FLUM desi gnations for non-vested,
undevel oped I nner and Quter Islands within their jurisdiction.
These i sl ands are undevel oped, mangrove-fringed, flood prone, and
| ocated within the Indian R ver estuary. They provide habitat

for sone listed species. See Grahamv. Estuary Properties, Inc.,

399 So. 2d 1374 (Fla. 1974); Taylor v. North Pal m Beach, 659 So.

2d 1167 (fla. 4th DCA 1995); and Riveria Beach v. Shillingburg,

659 So. 2d 1177 (Fla. 4th DCA 1995).

210. Lost Tree failed to prove beyond fair debate that the
Town's and City's |and use designations for undevel oped i sl ands
in which Lost Tree owns an interest are inconsistent with Section
163. 3177(6)(a), Florida Statutes. Lost Tree also failed to prove
beyond fair debate that the Town's and City's established
densities and devel opnent criteria for the Inner and Quter
| sl ands are inconsistent with Section 163.3177(6)(a), Florida
St at ut es.

G Consistency with the Act--Sound Conservati on.

211. Section 163.3177(6)(g)3, Florida Statutes, requires

that | ocal governnments which nust include a coastal nmanagenent
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element in their plans nust take into account the follow ng
obj ecti ve:

3. The orderly and bal anced utilization and
preservation, consistent with sound conservation
principles, of all living and nonliving coast al
zone resources.

212. Lost Tree failed to prove beyond fair debate that the
Town's or the City's |land use designations for the |Inner and
Quter Islands within their jurisdictions are inconsistent with
Section 163.3177(6)(g)3, Florida Statutes. Lost Tree also failed
to prove beyond fair debate that the Town's and City's
established densities and devel opnent criteria for the Inner and
Quter Islands are inconsistent wwth Section 163.3177(6)(9g)(3),

Fl ori da St at ut es.

H  Consistency with the Act--Data and Anal ysis.

213. Section 163.3177(8), Florida Statutes, provides:

Al'l elenents of the conprehensive plan shall be
based upon data appropriate to the el enent
i nvol ved. Surveys and studies utilized in the
preparation of the conprehensive plan shall not
be deened a part of the conprehensive plan unless
adopted as a part of it. :

214. Section 163.3177(10)(e), Florida Statutes, provides:

It is the Legislature's intent that support
data or summaries thereof shall not be subject to
the conpliance revi ew process, but the
Legi sl ature intends that goals and policies be
clearly based on appropriate date. The
departnment may utilize support data or summaries
thereof to aid in its determnation of conpliance
and consi stency. The Legislature intends that
t he departnent may eval uate the application of a
met hodol ogy utilized in data collection or
whet her a particul ar nethodology is
prof essionally accepted. However, the departnent
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shal | not eval uate whet her one nethodol ogy is
better than another. Chapter 9J-5, F.A C, shal
not be construed to require original data
collection by |ocal governnents; however, | ocal
governments are not to be discouraged from
utilizing original data so | ong as net hodol ogi es
are professionally accepted.

215. Rule 9J-5.005(2), Florida Adm nistrative Code,
requires that, in order for a plan provision to be "based" upon
appropriate data, the | ocal governnent nust "react to it in an
appropriate way and to the extent necessary indicated by the data
avai l abl e on that particular subject at the tine of adoption of
the plan.” The data nust al so be the "best avail abl e" data
"collected and applied in a professionally acceptable manner.™
Rul e 9J-5.005(2)(a)-(c), Florida Adm nistrative Code.

216. The evidence in these cases proved that the | and use
desi gnations, conditions for devel opnent, and densities
established by the Town and the City for undevel oped, unvested
islands within their jurisdictions were based upon appropriate
and adequate data and analysis. Al land, including undevel oped
i sl ands, has a range of densities that a | ocal governnent may
consider. In these cases, the evidence proved that data and
anal ysi s concerni ng undevel oped, unvested islands |ocated within
the Indian River estuary are characterized by environnental
features which a | ocal governnment should consider in deciding the
appropriate range of density to be allowed on the islands. Wile

Lost Tree desires to develop the islands at a greater density,

the evidence failed to prove that the Towmn's and City's decision
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tolimt the density to one unit per five acres was not supported
by existing data and anal ysi s.

217. The evidence also failed to prove beyond fair debate
that the bridgehead policy of Gty was not supported by adequate
and appropriate data and anal ysi s.

218. The evidence did prove, however, that the Town's
Policy 1-1.1.6 requiring that bridge access be provided to the
I nner and Quter |slands before they can be devel oped in any
manner is not supported by data and analysis. Wile there is
adequate data and analysis to limt the devel opnent of the Inner
and Quter Islands, there is not data and anal ysis supporting an
effective prohibition on devel opnent. Policy 1-1.1.6 of the
Town' s Adopted Plan is inconsistent wwth the requirenents of
Sections 163.3177(8) and (10)(e), Florida Statutes.

|. Consistency with the Act--Internal Consistency.

219. Section 163.3177(2), Florida Statutes, provides:
(2) Coordination of the several elenents of
the | ocal conprehensive plan shall be a mgjor
obj ective of the planning process. The several
el emrents of the conprehensive plan shall be
consi stent, and the conprehensive plan shall be
econom cal ly feasible.
See also Rule 9J-5.005(5)(a), and 9J-5.109(3), Florida
Adm ni strative Code.
220. The evidence in these cases failed to prove that any
of the provisions of the Towmn's Adopted Plan or the City's
Renedi al Plan are inconsistent internally with any other

provi sion of those pl ans.

74



J. Consistency with the Act--Capital |nprovenents.

221. Section 163.3177(3)(a), Florida Statutes, provides the
fol | ow ng:
(3)(a) The conprehensive plan shall contain a
capital inprovenents el enment designed to consider
the need for and the location of public
facilities in order to encourage the efficient
utilization of such facilities .
222. Lost Tree argued that the Cty's no-bridgehead policy,
Policy 5.6, is contrary to this provision. The evidence failed
to support this argunent.

K. Consistency with the Act--Coordination of Plans.

223. Section 163.3177(4)(a), Florida Statutes, provides the
fol | ow ng:

(4)(a) Coordination of the |ocal conprehensive
plans wth the conprehensive plans of adjacent
muni ci palities, the county, adjacent counties, or
the region. . . . To that end, in the
preparation of a conprehensive plan or el enent
thereof, and in the conprehensive plan or el enent
as adopted, the governing body shall include a
specific policy statenent indicating the
rel ati onship of the proposed devel opnent of the
area to the conprehensive plans of adjacent
muni ci palities, the county, adjacent counties, or
the region and to the state conprehensive pl an,
as the case may require and as such adopted pl ans
or plans in preparation shall exist.

224. Lost Tree has contended that the GCty's Renedial Plan
is inconsistent with the foregoi ng provision because of the
i ncl usi on of the no-bridgehead policy, Policy 5.6. The evidence
failed to support this contention. The Cty's Renedial Plan
i ncl udes provisions consistent with Section 163.3177(4)(a),

Florida Statutes. Nothing the in Section 163.3177(4)(a), Florida
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Statutes, or any other provision of the Act requires that the
City adopt a plan that ensures that devel opnment may proceed in a
certain manner in another adjacent comunity. |In this case, the
deficiency is not wwth the Cty's no-bridgehead policy; the
deficiency is in the Town's effective prohibition of devel opnent
of the Inner and Quter Islands by requiring that devel opnent
proceed only after bridge access is provided to the islands.

L. Consistency with the State Conprehensive Pl an.

225. The State Conprehensive Plan is codified in Section
187.201, Florida Statutes. Lost Tree has alleged that the
provi sions of the Town's Adopted Plan and the Cty's Renedi al
Plan that it has challenged in this proceeding are not consi stent
with Section 187.201(15)(a), Florida Statutes:
(15) PROPERTY RI GHTS. - -
(a) Goal.--Florida shall protect private
property rights and recogni ze the exi stence of
legitimate and often conpeting public and private

interest in land use regul ati ons and ot her
gover nnment acti on.

226. The evidence failed to prove that either the Town or
the Gty failed to take into consideration this goal of the State
Conpr ehensi ve Pl an except to the extent that the Town has adopted
Policy 1-1.1.6 prohibiting devel opnment of the Inner and Quter
| sl ands unl ess bridge access to the islands is provided.

227. Lost Tree has also alleged that Policy 5.6 of the
City's Renedial Plan is inconsistent with Section

187.201(18)(b)1, Florida Statutes:
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(18) PUBLIC FACILITIES. --

(b) Policies.--
1. Provide incentives for developing land in a
way that maxim zes the uses of existing public
facilities.
228. The evidence failed to prove howthe City's
prohi bition on the use of bridgehead within its jurisdiction is

i nconsistent with this provision.

M  Chapter 9J-5, Florida Adm nistrative Code.

229. Lost Tree's allegations concerning inconsistencies
wi th Chapter 9J-5, Florida Adm nistrative Code, did not raise any
i ssues substantially different fromthe all egations concerning
i nconsi stencies with the portions of the Act the rules were
adopted to inplenent.

230. Lost Tree failed to prove beyond fair debate that any
provi sion of the Town's Adopted Plan, except Policy 1-1.1.6, or
the Gty's Renedial Plan are inconsistent with Chapter 9J-5,

Fl ori da Adm ni strati ve Code.
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N.  Concl usi on.

231. The evidence in these cases failed to prove beyond
fair debate that the Town's Adopted Plan or the Gty's Renedi al
Plan is not "in conpliance"” as defined in Section 163.3184(1)(b),
Florida Statute, except for Policy 1-1.1.6 of the Town's Adopted
Pl an.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMVENDED t hat the Adm nistration Comm ssion enter a Final
Order finding the Towmn's Adopted Pl an, except for Policy 1-1.1.6,
to be "in conpliance.” |IT IS FURTHER

RECOVMENDED t hat the Adm nistration Conmm ssion find Policy
1-1.1.6 of the Town's Adopted Plan to be not "in conpliance.” IT
I S FURTHER

RECOMVENDED t hat the Adm nistration Comm ssion find the
Cty's Renedial Plan to be "in conpliance.”

DONE AND ENTERED this 19th day of February, 1999, in

Tal | ahassee, Leon County, Florida.

LARRY J. SARTIN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the
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James F. Murley, Secretary
Department of Community Affairs
Suite 100
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Tal | ahassee, Florida 32399-2100

St ephani e Gehres Kruer, General Counse
Department of Community Affairs

Suite 325-A

2555 Shummard Gak Boul evard
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 10
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case. See Section 163.3184(9)(b),
Florida Statutes (1997).
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