STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

Dl VI SI ON OF FLORI DA LAND SALES,
CONDOM NI UMS AND MOBI LE HQOVES,

Petiti oner,
VS. Case No. 98-2378
NI VARDO BEATOQON,

Respondent .

N N N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on August 21, 1998, in Tall ahassee, Florida, before Patricia Hart
Mal ono, a dul y-desi gnated Adm ni strative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: WIIliam Qglo, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

For Respondent: Nivardo Beaton, pro se
14812 Sout hwest 81st Street
Mam, Florida 33193

STATEMENT OF THE | SSUE

Whet her the Respondent committed the violation alleged in
the Notice to Show Cause dated March 30, 1998, and, if so, the

penal ty which shoul d be inposed.



PRELI M NARY STATEMENT

In a Notice to Show Cause dated March 30, 1998, the
Depart ment of Business and Professional Regul ation, D vision of
Florida Land Sal es, Condom niuns and Mbile Hones ("Division"),
charged that N vardo Beaton violated Section 326.004(1), Florida
Statutes (1997), because he acted as a yacht broker w thout a
license. M. Beaton tinely requested a formal adm nistrative
hearing, and the Division forwarded this matter to the D vision
of Adm nistrative Hearings for assignnment of an adm nistrative
| aw judge. By Notice of Video Hearing, this case was schedul ed
for formal hearing on August 21, 1998; at the request of the
parties, the video tel econference hearing was cancelled and the
hearing was held in Tall ahassee, Florida.

At the hearing, the Division presented the testinony of
Peter N. Renje, who is enployed by the Division as an
i nvestigator, and Peter P. Butler, who is head of the Division's
Ceneral Regul ation Section. Petitioner's Exhibits 1A-H 2, 3A-D,
4, and 5 were offered and received into evidence. M. Beaton
testified in his owm behalf, and Respondent's Exhibits 1 and 2
were offered and received into evidence. The D vision presented
the testinony of Peter Butler on rebuttal.

The transcript of the proceeding was filed with the Division
of Adm nistrative Hearings on Septenber 4, 1998, and the Division
tinmely filed proposed findings of fact and concl usi ons of | aw,

whi ch have been duly consi dered.



FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing and on the entire record of this proceeding, the
follow ng findings of fact are made:

1. The Departnent of Business and Professional Regul ation,
Division of Florida Land Sal es, Condom niuns and Mbil e Hones, is
the state agency responsible for licensing and regul ati ng yacht
and ship brokers in Florida. Section 326.003, Florida Statutes
(1997) .

2. Nvardo Beaton is a resident of Mam, Florida. He is
not now, and never has been, licensed as a yacht broker or
sal esperson. The Division has no record of any prior enforcenent
or disciplinary actions agai nst M. Beaton.

3. At the times material to this action, M. Beaton worked
at Avanti Powerboats, where he did assenbly, electrica
installation, and notor installation work on the boats built by
Avanti Powerboats. Although he was originally a salaried
enpl oyee of Avanti Powerboats, at the tines material to this
action, M. Beaton worked on a "piece work" basis and was paid a
flat fee when he conpleted rigging a boat. M. Beaton also had a
verbal agreenment with Raul Rodriguez, the owner of Avanti
Power boats, whereby he was to be paid a five-percent comm ssion
for each direct sale of an Avanti boat and a one-and-one-half-
percent conm ssion for each Avanti boat sold by a deal ership he

had recruited as an Avanti distributor.



4. An advertisenent appeared in the Cctober 17, 1997,
edition of South Florida Boat Trader in which "Beaton Boat Sales
and Service - Nivardo Beaton" offered three new boats and three
used boats for sale. The three new boats were all Avantis; the
three used boats were a twenty-one-foot Corona, a thirty-five-
foot Contender, and a thirty-three-foot Avanti. M. Beaton owned
the Corona; the Contender was owned by a friend, and M. Beaton
di d not expect any conpensation fromthe sale of this boat; and
the Avanti, an open-decked fishing boat, had been taken in trade
by M. Rodriguez and was owned by Avanti Powerboats. Pursuant to
a verbal agreenent with M. Rodriguez, M. Beaton was to receive
a five percent comm ssion on the sale of this used thirty-three-
foot Avanti.

5. The advertisenent was seen by an enpl oyee of the
Di vision, and, when the Division's records reveal ed that neither
M . Beaton nor Beaton Boat Sales and Service were licensed to
of fer yachts for sale, an investigation was initiated. Peter
Renje, the Division's investigator, contacted M. Beaton on
Novenber 19, 1997, and informed himthat he could not offer for
sal e used boats over thirty-two feet in length with the
expectation of conpensation unless he was |icensed as a yacht
br oker .

6. After M. Renje's first visit, M. Beaton imedi ately

contacted the South Florida Boat Trader and di sconti nued the



advertisement. He also provided M. Renje with the materials he
requested to assist himin his investigation.

7. WM. Beaton abandoned the idea of doing business under
t he nane of Beaton Boat Sales and Service. M. Beaton never sold
a boat or transacted any other commercial transaction through
this business. The only action M. Beaton took under the nanme of
Beat on Boat Sales and Service was placing the advertisenent in
the Cctober 17, 1997, issue of the South Florida Boat Trader.

8. M. Beaton has worked in the managenent and production
areas of the boat-building industry for over twelve years; he
began working in sales in 1997. Before working for Avanti
Power boats, he worked for a short tinme selling Boston Walers,
Zodi ac Inflatables, and Key West Boats. He also was enpl oyed as
a full-tinme salesman by Fisherman's Paradise, Inc., a division of
Warren Craft Distributing, Inc., fromJanuary to June 1997.

9. M. Beaton was aware at the tine he placed the
advertisenent in the South Florida Boat Trader that a person nust
have a broker's license in order to sell used yachts. He was not
aware at the tinme he placed the advertisenent that he needed to
have a broker's license to offer for sale the thirty-three-foot
Avanti open fishing boat.

10. The evidence presented by the Division is sufficient to
establish that M. Beaton, doing business as Beaton Boat Sal es
and Service, offered for sale a used boat over thirty-two feet in

| ength and that he expected to earn a conm ssion if he sold the



boat. The evidence is also sufficient to establish that

M. Beaton worked with Avanti Powerboats as an i ndependent
contractor, that he cooperated with the Division inits

i nvestigation, that he imedi ately cancel |l ed the subject
advertisenent, and that he did not do any busi ness as Beat on Boat
Sal es and Servi ce.

11. M. Beaton's testinony that he was not aware that a
thirty-three-foot open-decked fishing boat fell within the
statutory definition of a yacht is accepted as credible.

Al t hough M. Beaton had a few nonths' experience in boat sales,
there is no evidence to establish that he engaged in the sal e of
used boats or that he sold boats in excess of thirty-two feet in
I ength. The evidence presented by the Division is, therefore,
not sufficient to permt the inference that M. Beaton knew or
shoul d have known that offering for sale a used boat over thirty-
two feet in length without a broker's license violated Chapter
326. Likew se, the evidence presented by the Division is not
sufficient to permt the inference that M. Beaton intended to

vi ol at e Chapter 326.

12. There was no evidence presented by the Division to
establish that any nenber of the public suffered any injury as a
result of M. Beaton's action in advertising for sale the used
Avanti .

CONCLUSI ONS OF LAW




13. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Section 120.569 and .57(1),
Florida Statutes (1997).

14. In Section 326.002(1), Florida Statutes (1997), a
broker is defined as "a person who, for or in expectation of
conpensation: sells, offers, or negotiates to sell; buys, offers,
or negotiates to buy; solicits or obtains listings of; or
negoti ates the purchase, sale, or exchange of, yachts for other
persons. "

15. A "yacht" is defined in Section 329.002(4), Florida
Statutes (1997), as "any vessel which is propelled by sail or
machi nery in the water which exceeds 32 feet in I ength, and which
wei ghs | ess than 300 gross tons."

16. Section 326.004, Florida Statutes (1997), provides in
pertinent part

(1) A person may not act as a broker or
sal esperson unless |icensed under the Yacht
and Ship Brokers' Act.

(2) A broker may not engage in business as
a broker under a fictitious nane unless his
or her license is issued in such nane.

(3) Alicense is not required for:

(a) A person who sells his or her own
yacht .

* * %

(d) A transaction involving the sale of a
new yacht.



17. On the basis of the facts found herein, the Division
has proven by clear and convinci ng evidence that M. Beaton
vi ol ated Section 326.004(1).

18. Section 326.006(2)(d)4. provides that the D vision
"may inpose a civil penalty . . . against an unlicensed
person . . . , for any violation of this chapter or a rule
adopt ed under this chapter. A penalty may be inposed for each
day of a continuing violation, but in no event may the penalty
for any offense exceed $10, 000."

19. In determning the recomended penalty in this case,
consi deration has been given to the aggravating and mtigating
factors set forth in Rule 61B-60.008, Florida Adm nistrative
Code, which provides in pertinent part:

(4) @iidelines for Determ ning Gvil
Penal ti es:

(a) To assure consistency with respect to
t he amount of any civil penalty to be
assessed in a consent order or final order,
the foll owm ng guidelines have been
established. Aggravating or mtigating

ci rcunst ances, when consi dered, may i ncrease
or decrease the respective amount of any
civil penalty.

(b) Exanples of aggravating or mtigating
ci rcunst ances may include the foll ow ng:

1. Crimnal record of licensee;

2. CGuvil litigation history bearing upon

i ssues relating to the adm nistrati on of
chapter 326, Florida Statutes;

3. Admnistrative action history, either
formal or informal, bearing upon issues
relating to the adm nistration of chapter
326, Florida Statutes;

4. Cooperation of respondent relating to the
Division's investigation and prosecution of
the instant matter;



5. \Whether the Division required the

assi stance of external parties in preparation
of the D vision's case;

6. Wiether the |licensee's conduct was

i ntentional;

7. \Wether the |icensee, or any agent
engaged by the |licensee, knew or shoul d have
known that the subject m sfeasance or

mal f easance constituted a viol ation of
chapter 326, Florida Statutes, or the rules
promul gated t hereunder, or any other |aw or
rul e having i nmpact upon the respective

pr oceedi ng;

8. CGircunstances precipitating the

i nvestigation;

9. Nature of the violation;

10. History of simlar violations; and

11. Any conbination of any of the above
factors.

Based on the findings of fact herein, there are no aggravating
factors present in this case, but there are several mtigating
factors that would support a |lesser penalty than the $2, 500
standard penalty for a violation of Section 326.004(1), Florida
St at ut es.

20. In determning the recommended penalty in this case,
consideration has al so been given to the penalties inposed in the
consent orders and the final orders submtted by the D vision.
In this respect, it is significant that two of the orders are
Consent Orders reflecting negotiated penalties, one order is a
Final Order on Default, and one order is a Final Order entered
after an informal hearing at which the respondent failed to nake
an appearance. There is no indication in these orders that

consideration was given to the aggravating and mtigating factors



set forth in Rule 61D 60.003(4)(b) in determning the penalties
i nposed therein.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED t hat the Departnent of Business and
Prof essi onal Regul ation, Division of Florida Land Sal es,
Condom ni unms and Mobile Honmes, enter a final order finding
Ni vardo Beaton guilty of violating Section 326.004(1), Florida
Statutes (1997); ordering M. Beaton to cease and desist from any
ot her violations of Chapter 326, Florida Statutes, and the rules
promul gated t hereunder; and inposing a civil penalty in the

amount of $250.
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DONE AND ENTERED this 13th day of Cctober, 1998, in

Tal | ahassee, Leon County, Florida.

COPI ES FURNI SHED

WIlliam Qgl o, Esquire

PATRI CI A HART MALONO

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 13th day of October, 1998.

Departnent of Business and

Pr of essi onal Regul ati on

1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

Ni vardo Beaton, pro se

Beat on Boat Sal es and Services
14812 Sout hwest 81 Street
Mam, Florida 33193

Philip Now cki, Ph.D., Director

Di vision of Florida Land Sal es,
Condom ni uns and Mobil e Homes

1940 North Monroe Street

Tal | ahassee, Florida 32399-1030

Lynda L. Goodgane, Ceneral Counse
Departnent of Business and
Pr of essi onal Regul ati ons
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the Final Order in this case.
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