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FI NAL ORDER

Pursuant to notice, a Section 120.57(1) hearing was
conducted in this case on Cctober 21 and 22, 1998, in
Tal | ahassee, Florida, before Stuart M Lerner, a duly designated
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs.
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STATEMENT OF THE | SSUES

Whet her Respondent's proposed anendnent of Rule 59G 6. 040,

Florida Adm nistrative Code, and Respondent's proposed new Rul e



59G 6. 045, Florida Adm nistrative Code, would be invalid

exerci ses of delegated |egislative authority, within the nmeaning
of Chapter 120, Florida Statutes, for the reasons asserted by
Petitioner.

PRELI M NARY STATEMENT

On Septenber 9, 1998, Petitioner filed a petition with the
Di vision of Adm nistrative Hearings (D vision) challenging
Respondent's proposed anendnent of Rule 59G 6. 040, Florida
Adm ni strative Code, and the proposed adopti on by Respondent of a
new rul e, Rule 59G 6.045, Florida Adm nistrative Code, entitled
"Paynent Met hodol ogy for Services in Facilities Not Publicly
Omed and Publicly Operated (Facilities Fornmerly Known as | CF/ DD
Facilities)." Inits petition, Petitioner identified itself as
"a provider of ICF/ MR services both in publicly owned and not
publicly owned facilities."

By order issued Septenber 11, 1998, the Division's Chief
Judge assigned the case to the undersigned Adm nistrative Law
Judge, who, on Septenber 15, 1998, issued a Notice of Hearing
scheduling the final hearing in this case for Cctober 6 and 7,
1998. On Septenber 18, 1998, Petitioner filed an unopposed
notion requesting that the final hearing be continued. Finding
that Petitioner had shown good cause for a continuance, the
under si gned, on Septenber 24, 1998, issued an Order granting
Petitioner's notion. The final hearing was subsequently

reschedul ed for October 21 and 22, 1998.



On Septenber 25, 1998, Respondent filed a Mdtion to Dism ss
requesting that the undersigned issue an order "dism ssing
Petitioner's challenge to Proposed Rule 59G 6.040 for |ack of
substantial affect.” In its notion, Respondent argued that
"Petitioner is not 'substantially affected" by the proposed
amendnent to Rule 59G 6. 040 because the rule only applies to
rei nmbursenent for public facilities and public entities and not
to a private entity [like Petitioner] which operates a public
facility.” On Septenber 29, 1998, the undersigned issued an
Order denying Respondent's Mdtion to Dismss, in which he gave
the foll ow ng explanation for his ruling:

A chall enge to a proposed rul e anendnent may
be initiated only by those who woul d be
"substantially affected" if the proposed rule
amendnent were adopted. Section 120.56(2),
Florida Statutes. To establish its
"substantially affected" status, a woul d-be
chal | enger nmust show that, as a consequence
of the adoption of the proposed rule
amendnent, it would suffer a real and
imrediate injury to an interest arguably
within the "zone of interest to be regul ated
or protected."” See Tel evisual

Communi cations, Inc. v. Departnent of Labor
and Enpl oynent Security, 667 So. 2d 372, 374
(Fla. 1st DCA 1995); Ward v. Board of
Trustees of the Internal |nprovenent Trust
Fund, 651 So. 2d 1236 (Fla. 4th DCA 1995).

It appears froma review of Petitioner's
petition that, in connection with its
chal l enge to the proposed anmendnent of Rule
59G 6. 040, Florida Adm nistrative Code,
Petitioner has alleged facts sufficient to
make such a show ng.

The current version of Rule 59G 6. 040,
Florida Adm nistrative Code, establishes the
rei mbursenent plan and paynent net hodol ogy
presently used to cal cul ate rei nbursenent



paynments made for | CF/ MR-DD services provided
by Petitioner and all other providers of such
services, both public and private. |If the
proposed anmendnent of Rule 59G 6.040, Florida
Adm ni strative Code, along with proposed new
Rul e 59G 6. 045, Florida Adm nistrative Code,
wer e adopted, Petitioner and other private
provi ders woul d be reinbursed, not in
accordance wth Rule 59G 6.040' s

rei mbursenment plan and paynent net hodol ogy as
they are at present, but, instead, pursuant
to a reinbursenment plan and paynent

met hodol ogy that would be (according to the
all egations nmade in Petitioner's petition)
nore restrictive and |l ess favorable to
providers. The adoption of the proposed
amendnent of Rule 59G 6. 040, Florida

Adm ni strative Code, coupled with the
adoption of proposed new Rul e 59G 6. 045,

Fl ori da Adm nistrative Code, therefore, would
alter the status quo in such a manner as to
"substantially affect” Petitioner.

On Cct ober 20, 1998, Petitioner filed a Menorandum of Law in

Support of Petition Challenging Agency for Health Care
Adm nistration Rules. In its nenorandum of |aw, Petitioner nade
the follow ng "Legal Argunments":

A.  The proposed rules violate state and

federal |law as they are arbitrary and

caprici ous because they do not take into

consideration the relevant factors set forth

in 42 USC Section 1396a(a)(30)(A).

B. The proposed rules violate federal |aw

1. The proposed rules violate 42 USC Section
1396a(a) (13) (A).*

2. The Agency has failed to conmply with the
notice requirenents of 42 CFR Section
447.205(a).?

3. The proposed rules violate 42 USC Section
1396a(a) (30) (A).?3



4. The proposed rules violate the Americans
with Disabilities Act.

5. The proposed rules violate a federal
district court order directing paynent of all
private providers of public facilities at the
full Medicaid rate for a period of 25 years.

C. The proposed rules violate state | aw.

1. The proposed rules are vague and fail to
establ i sh adequate standards for Agency

deci sions and/or vest unbridled discretion in
t he Agency.



As noted above, the final hearing in this case was held on
Cctober 21 and 22, 1998. The follow ng witnesses testified at
hearing: Leslie W Leech, Jr., Petitioner's President and CEG
Rachel Johnson, Petitioner's Vice President of Operations; Dr.
James Weeks, Petitioner's Vice President and Secretary/ Treasurer;
and John Owens, Respondent's representative at hearing. In
addi tion, nunerous exhibits were offered and received into
evi dence.

At the close of the evidentiary portion of the hearing on
Cct ober 22, 1998, the undersigned established, pursuant to the
parties' request, the follow ng deadlines for the filing of post-
hearing submttals: Respondent's initial proposed final order--
ten days fromthe date of the filing of the hearing transcript
with the Division; Petitioner's proposed final order-- ten days
fromthe date of service of Respondent's initial proposed final
order; and Respondent's suppl enental proposed final order-- five
days fromthe date of service of Petitioner's proposed final
order. The parties agreed that the undersigned woul d have 30
days fromthe date of the filing of Respondent's suppl enenta
proposed final order to issue a final order in this case.

The transcript of the final hearing in this case was filed
with the Division on Novenber 16, 1998. Respondent's initial
proposed final order, Petitioner's proposed final order, and
Respondent' s suppl enmental proposed final order were filed with

the Division on Novenber 30, 1998, Decenber 10, 1998, and



Decenber 22, 1998, respectively.* These post-hearing subnittals
have been carefully considered by the undersigned.”?

FI NDI NGS OF FACT

Based upon the evidence adduced at hearing and the record as
a whole, the follow ng findings of fact are made:

Petitioner

1. Petitioner is a nonprofit Florida corporation.

2. It operates as a charity providing services to
i ndividuals (both children and adults) w th devel opnent al
disabilities in Florida and el sewhere.

3. It provides services to Florida residents in various
Internmediate Care Facilities for the Devel opnentally D sabl ed
(I CF/DDs®) that it owns and/or operates, including state-owned
"cluster"” facilities each consisting of three eight-bed buildings
sharing a commobn canpus.

4. These "cluster" facilities were created by the state as
an alternative to the | arge state-owned and operat ed
institutions.’

5. Petitioner renders services in these "cluster”
facilities pursuant to contracts it has entered into with the
state.

6. Al of the facilities that Petitioner operates in the
state, regardless of size, are |ocated in residential
nei ghbor hoods.

7. The residents of these facilities suffer from mental



retardati on and various other disabilities, including cerebral
pal sy, autism spina bifida and epilepsy. Many require constant
supervision, attention, and care, as well as aggressive
intervention and treatnent.

8. The services that Petitioner provides are designed to
assist these individuals in reaching their full potential.

9. Al of the residents of Petitioner's ICF/DDs in Florida
are Medicaid-eligible.®

10. Petitioner receives Medicaid paynents for providing
services to these residents.

11. These Medicaid paynents have been insufficient to cover
Petitioner's costs. (Cher private | CF/ DD providers® in Florida
have experienced similar funding shortfalls.* From 1991 to
1996, private ICF/ DD providers in Florida, as a group, received
$4, 652, 312.00 I ess in Medicaid paynents than they spent to
provi de services.)

12. Petitioner has engaged in fund-raising activities to
suppl enment the Medicaid paynents it receives.

13. Wiile these fund-raising activities have generated
addi ti onal nonies, Petitioner, nonetheless, to the detrinent of
residents, has had to make reductions in the anount it spends for
their treatnent and care.

14. Recently, Petitioner experienced significant difficulty
meeting its payroll, and was forced to obtain a bank | oan to pay

its enployees the nonies it owed them



Current Medi caid Rei nbursenent Mt hodol ogy

15. Petitioner and all other |1 CF/ DD providers, including
the state, are currently reinbursed for providing Mdicaid-
covered services at their facilities in accordance with the
met hodol ogy set forth in "Florida Title XIX Internedi ate Care
Facility for the Mentally Retarded and Devel opnental |y Di sabl ed
Rei mbur senent Pl an, Version VI, Novenber 15, 1994" (Version VI of
the Plan). Version VI of the Plan is incorporated by reference
in Rule 59G 6. 040, Florida Administrative Code, ! which provides
as foll ows:

59G 6. 040 Paynent Met hodol ogy for | CF/ MR-DD
Ser vi ces.

Rei mbur senent to participating | CF/ MR-DD
facilities for services provided shall be in
accord with the Florida Title Xl X I CF/ MR-DD
Rei mbur senment Pl an Version VI, Novenber 15,
1994, and incorporated herein by reference.

A copy of the Plan as revised may be obtai ned
by witing to the Ofice of the Medicaid
Director, P.O Box 13000, Tall ahassee,

Fl orida 32399-0700.

Specific Authority 409.919 FS.

Law | npl enent ed 409. 908 FS.

Hi story--New 7-1-85, Anended 2-25- 86,

Fornmerly 10C-7.491, Anended 11-19-89, 8-14-

90, 12-26-90, 9-17-91, 1-27-94, Fornerly 10C

7.0491, Anended 11-15-94.

16. Pursuant to Version VI of the Plan, "[r]ei nbursenent

rates [are] established prospectively for each individual
provi der based on the nost historic costs, but historic costs
[are] Iimted to all owabl e percentage increases fromperiod to

period."



17. "Reinbursenent rates [are] cal cul ated separately for
two classes . . . based on the four levels of ICF/MR-DD care,"
Devel opnent al Residential, Devel opnental Institutional,

Devel opnment al Non-anbul at ory, and Devel opnental Medical, with the
former two (Devel opnental Residential and Devel opnent a
Institutional) constituting one class and the latter two

(Devel opnment al Non-anbul atory and Devel opnental Medi cal)
constituting the other class.

18. "The four conponents [of a provider's reinbursenment
rate] are operating costs, resident care costs, property costs,
and return on equity costs or use allowance, if applicable.
Inflation allowances used in the rate setting process [are]
applied to the operating and resident care cost conponents
i ndependently for the two rei nbursenent classes.”

19. Section V.M of Version VI of the Plan, which provides
as follows, describes the "target rate of inflation" feature of
t he rei nbursenent met hodol ogy, which is a cost contai nnment
feature designed to pronote econony and efficiency:

The use of a target rate of inflation for
cost increases shall be used as a neasure of
efficient operation for purposes of this

rei nbursenent plan. The target rate of
inflation principle is that a provider's
operating and resident care per diens by

rei nbursenent class should not increase from
one fiscal period, that is, year, to the next
by a percentage anmount with exceeds 1.786
times the average percentage of increase in
the Florida | CF/ MR-DD Cost Inflation |Index
for the sanme period. |If a provider's per

diem costs for either reinbursenment class for
operation or resident care exceeds the target

10



rate of inflation, then the all owabl e per
diem costs of the period in which the
excessive costs occurred shall be limted to
a level equal to the prior period s allowable
per diemcosts inflated by the target rate
percentage. Only allowabl e per diem cost
shal | be used for prospective rate setting
purposes and for future target rate

conpari sons.

20. Notwithstanding its nane, the "Florida | CF/ MR-DD Cost
Inflation Index" is based upon a national (rather than a Florida-
speci fic) market basket index.!?

21. Section IV.K of Version VI of the Plan provides for
"incentive paynents" to be nade to providers who are not "out of
conpliance wth any Condition of Participation” and "whose annual
rates of cost increase for operating cost or resident care costs
fromone cost reporting period to the next are |ess than 1.786
times the average cost increase for the applicable period
docunented by the ICF/ MR-DD Cost Inflation Index." According to
t he | anguage contained in this section, its provisions are
designed to "encourage high quality care while containing costs."

22. Version VI of the Plan also has a "rebasing" feature,
whi ch operates to increase reinbursenent rates periodically (no
| ess than once every five years). This "rebasing"” feature is
described in Section V.B.9 as foll ows:

Rebasi ng of the operating and resident care
conponent per diens shall occur every five
(5) years or whenever fifty percent (50% of
private providers are reinbursed | ess than
reported, allowable costs (whichever occurs
first). 1In detail, rebasing wll occur in

the rate senester in which fifty percent
(50% or nore of the private providers

11



operating and resident care per diemrate
(conbi ned) are less than the operating and
resident care inflated costs

(combined) (inflated at 1xNational DRI as

Fl ori da wei ghted) based upon eligi bl e cost
reports, or each five (5) years counting from
Cctober 1, 1991 (1.e, the first rebasing
occurring on Cctober 1, 1996) whichever
occurs first. The rebasing cal cul ation

met hodol ogy shall be identical to that used
for the Cctober 1, 1989 rate senester
rebasing (Section V.A 1.5.) except that
rebasi ng shall occur only for providers whose
i nfl ated conbi ned operating and resident care
rate does not cover one hundred (100% of

t heir conbined operating and resident care
inflated costs. Individual providers which
woul d qualify for rebasing based on April 1,
1991 rates shall be rebased effective July 1,
1991.

23. Version VI of the Plan also provides for "interim
changes in conponent reinbursenent rates, other than through the
routi ne sem -annual rate setting process . . ., as well as
changes in a provider's allowable cost basis.”™ These provisions
pronote quality of care inasnmuch as they authorize reinbursenent
for certain costs "necessary to neet existing state or federal
requi renents, " notw thstanding the cost contai nnent features
cont ai ned el sewhere in the Plan. They are found in Section
V.G 1 through 6, which provide as foll ows:

1. Requests for rate adjustments for
increases in property-related costs due to
capital additions, expansion, replacenents,

or repairs shall not be considered in the
interimbetween cost report subm ssions,
except for the addition of new beds or if the
cost of the specific expansion, addition,
repair, or replacenent would cause a change

of 1 percent or nore in the provider's total
per diemreinbursenent rate

12



2. Requests for interimrate changes
reflecting increased costs occurring as a
result of resident care or adm nistration
changes or capital replacenent other than
that specified in (1) above shall be
considered only if such changes were nmade to
conply with existing state or federal rules,
| aws, or standards, and if the change in cost
to the provider is at |east $5000 and woul d
cause a change of 1.0 percent or nore in the
provider's current total per diemrate. The
provi der nust submt docunentation show ng

t hat the changes were necessary to neet

exi sting state or federal requirenents.

3. In the event that new state or federa

| aws, rules regulations, or |icensure and
certification requirenents require al
affected providers to nmake changes that
result in increased or decreased resident
care, operating, or capital cost, request for
conponent interimrate shall be considered
for each provider based on the budget
submtted by the provider. Al affected
provi ders' budgets submtted shall be

revi ewed by the agency and shall be the basis
for establishing reasonabl e cost paraneters.

4. Interimrate requests resulting from(1),
(2), and (3) above nust be submtted within
60 days after costs are incurred, and nust be
acconpani ed by a 12-nonth budget which
reflects changes in services and costs. An
interimreinbursenent rate, if approved,
shal | be established for estimted additional
costs retroactive to the time of the change
in services or the tinme the costs are
incurred, but not to exceed 60 days before
the date AHCA receives the interimrate
request. The interimper diemrate shal
reflect only the estimted additional costs,
and the total reinbursenent rate paid to the
provi der shall be the sum of the previously
est abl i shed prospective rates plus the
interimrate. A discontinued service would
of fset the appropriate conponents of the
prospective per diemrates currently in
effect for the provider. Upon receipt of a
valid interimrate request subsequent to

13



June 30, 1984, the AHCA O fice of Medicaid
must determ ne whet her additional information
i s needed fromthe provider and request such
information within 30 days. Upon receipt of
the conplete, |legible additional information
as requested, the AHCA O fice of Medicaid
nmust approve or disapprove the interimrate
within 60 days. If the Ofice of Medicaid
does not make such determ nation within the
60 days, the interimrate shall be deened
approved.

5. InterimRate Settl enent.

Overpaynent as a result of the difference
bet ween the approved budgeted interimrate
and the actual costs of the budgeted item
shal |l be refunded to AHCA. Under-paynent as
a result of the difference between the
budgeted interimrate and actual allowabl e
costs shall be refunded to the provider
After the interimrate is settled, a
provider's cost basis shall be restricted to
the sane limts as those of a new

provi der

6. The right to request interimrates shal

not be granted for fiscal periods that have
ended.

14



24. Sections VI. and VI1. of Version VI of the Plan are
entitled "Paynent Assurance"” and "Provider Participation,"”
respectively, and provide as foll ows:

VI. Paynent Assurance

The state shall pay each provider for
services provided in accordance with the
requi renents of the Florida Title XI X state
pl an and applicable state or federal rules
and regul ations. The paynent anount shall be
determ ned for each provider according to the
st andards and net hods set forth in the
Florida Title XI X | CF/ MR- DD Rei mbur senment

Pl an.

VII. Provider Participation

The plan is designed to assure adequate
participation of |ICF/ MR-DD providers in the
Medi caid Program the availability of high-
quality services for recipients, and for
services which are conparable to those
avai l abl e to the general public.

| CF/ DD Rei nbursenent Prior to 1989

25. Oiginally, ICF/ DD providers in Florida were rei nbursed
for providing services to the Medicaid beneficiaries in their
facilities pursuant to the sane nethodol ogy used to reinburse
nursing hone operators. It subsequently was determ ned, however,
that, because of the differences between | CF/ DDs and nursing

homes and their respective popul ations,

a separate net hodol ogy

for |CF/ DDs was warranted in order to ensure that rei nmbursenent

rates for | CF/ DD providers were adequate. Such a separate

met hodol ogy for | CF/ DDs (I CF/ DD Met hodol ogy) was created in 1984.
26. The new | CF/ DD Met hodol ogy did not include a rebasing

provision, and its inplementation did not result in an

15



elimnation of |CF/ DD underfunding. |In fact, from 1984 to 1989,
nost | CF/ DD providers, including the state, suffered "trenendous
| osses. "

27. In 1989, a rebasing provision was added to the | CF/ DD
Met hodol ogy.

28. In less than 24 nonths after the addition of this
provi sion, however, nore than half of the |ICF/ DD providers were
spendi ng nore on providing | CF/ DD services than they were being
rei mbur sed.

United States District Court for the Southern District Court of
Fl ori da Case No. 89-0984

29. Petitioner is now, and has been at all tinmes materi al
to the instant case, a nmenber of the Florida Association of
Rehabilitation Facilities, Inc. (FARF), a trade association
representing non-profit corporations that own and/or operate
internmediate care facilities for the devel opnental |y di sabl ed.

30. In 1989, FARF and its nmenbers (Plaintiffs), including
Petitioner, filed suit in the United States District Court for
the Southern District Court of Florida (Case No. 89-0984)
chal I engi ng the manner in which Florida reinbursed FARF nenbers
for the provision of Medicaid-covered services.

31. In May of 1991, Respondent's predecessor, in an effort
to address the issues raised in the FARF | awsuit, announced that
it was making revisions in the | CF/ DD Met hodol ogy. These
revisions took effect July 1, 1991.

32. On Septenber 11, 1991, United States District Court

16



Judge Lenore C. Nesbitt, acting upon the Plaintiffs' notion,

i ssued an Order Granting Prelimnary Injunction in Case No 89-

17



0984. Judge Nesbitt's order contained the follow ng "findings of
facts":

Plaintiffs are a group of non-profit
corporations providing health care services
to mentally retarded individuals in
internediate care facilities ("ICF/ MR"), and
a trade association representing that group.
Def endants are the Florida Departnent of

Heal th and Rehabilitative Services ("HRS")
and two of its officials. At the request of
the State of Florida, Plaintiffs provide
treatment for mentally retarded individuals,
99% 100% of whom are Medicaid-eligible, in
numerous facilities in the state. Certain
Plaintiffs both owm and operate the | CF/ MRs.
QO hers only operate the facilities, which are
on land owned by the State. This latter
group of facilities are known as "cl uster
facilities."

Because the State of Florida has chosen to
receive federal funds by participating in the
Medi caid program it nmust conply with the
requi renents of the federal act. One
requirenent is that the State develop a

rei nbursenent plan for providers of |CF/ MR
services. As described below, the state need
not reinburse all actual costs of the
providers; it nust only pay rates which are
"reasonabl e and adequate"” for an efficient
provider to provide care in conpliance with
applicable state and federal laws and quality
and safety standards.

HRS rei nburses Plaintiffs in the follow ng
manner: Qperators of cluster facilities are
paid pursuant to a fixed-rate contract, not
pursuant to any reinbursenent plan. Al so,
HRS' obligations under the contract are
expressly nmade conditional on sufficient
appropriations by the state | egislature.
Qperators of non-cluster facilities are

rei mbursed pursuant to a plan formul ated by
the state. As is true with nost state pl ans,
and is permtted by the Medicaid Act, HRS
pl an determ nes cost on a prospective basis.
That is Plaintiffs are paid based on what
their services should cost not on what they

18



have actually spent. See Wlder v. Virginia
Hosp. Assn., 110 S.C 2510, 2516 n.7 (1990).

The plan rei nburses non-cluster providers as
follows: Providers get either last year's
actual costs or last year's "target limt
cost" (i.e. the previous year's costs plus
allowed inflation plus 1.5%, whichever is
| ower, plus one tines the "Modified DR
Nat i onw de Nursing Home Costs Index." By
contrast, operators of "skilled nursing
facilities" were provided an inflation

i ncrease equivalent to two tines the DR

| ndex.

Significantly, there is no periodic
readjustnment of the target limt. As a
result, efficient providers whose necessary
costs are consistently greater than their
target limt will continue to be under-

rei nbursed. Further, providers who keep
their costs below the target limt are
rewarded with a penalty: their target limt
for the followi ng year is reduced.

Plaintiffs assert three challenges to
Florida's nedicaid rei nbursenent system In
count |, the substantive challenge to the
state's plan, Plaintiffs allege that HRS
pl an does not neet the substantive

requi renent of the Boren Amendnent to the
Medicaid Act. That is, it does not provide
for rates which are "adequate and reasonabl e”
to nmeet those costs which nust be incurred by
efficient providers of services in conformty
with applicable federal and state | aws,

regul ations, and quality and safety

st andar ds.

In support of this count, Plaintiffs have
submtted several affidavits stating that
they and every other provider in the state,
except one, continually operate at a |arge

| oss because their costs substantially exceed
the amounts rei mbursed under the plan.?*
Neither is it genuinely disputed that the
current situation inpacts on quality of
care.

19



Count 11, the equal protection claim alleges
that the state's decision to reinburse
"skilled nursing facilities" at two tines the
DRI inflation rate while reinbursing | CF/ MR
providers at just one tinmes the DRI rate is
arbitrary, wthout justification, and hence
violative of the Constitution.

Count 111 alleges and it is undisputed that
HRS paynent to cluster providers via a fixed-
rate contract instead of pursuant to a plan,
while at the sane tinme receiving federa

funds under the Medicaid Act, violates
federal law. Further, Plaintiffs chall enge
HRS refusal, prior to the filing of the
pendi ng notion, to anend the cluster
contracts to cover unexpected and unavoi dabl e
interimcost increases, such as increases in
wor ker' s conpensation insurance rates. As a
result of these refusals, Plaintiffs have
suffered financially relative to those

rei nbursed pursuant to a plan. Plaintiffs
evi dence al so indicates that, because of

t hese consistent and substantial unrei nbursed
costs, operators of cluster facilities may be
unabl e to continue providing care in the
future.

Def endant s’ evi dence consists of allegations
that Plaintiffs' financial difficulties have
resulted from past poor nanagenent deci sions,
specifically fromtheir past failure to
devote sufficient resources to the wages of
their direct care staff.

Def endants' evidence al so raises a factual
di spute as to the financial loss to cluster
providers as a result of being paid pursuant
to a fixed-rate contract.

O herwi se, Defendants do not seriously

di spute nost of the facts set forth in
Plaintiffs' affidavits. |Instead, Defendants'
subm ssions consist primarily of argunent:
they cormment on Plaintiffs' evidence and ask
the Court to draw the conclusion that (1)
their plan reasonably and adequately
reinburses the truly efficient provider, and
that (2) Plaintiffs' problens are the result

20



of inefficiencies and nanagenent m st akes
unrel ated to deficiencies in the plan.

33. After setting forth these "findings of fact," Judge
Nesbitt, in her order, engaged in a discussion explaining why it

appeared that Plaintiffs were entitled to a prelimnary

21



injunction as to Counts | and Il of their conplaint. 1In
"conclusion,"” Judge Nesbitt stated the foll ow ng:

For these reasons, Plaintiffs' Mtion for
Prelimnary Injunction is GRANTED as to
Counts | and Il11. Accordingly, effective
Septenber 4, 1991, Defendants are hereby

ENJO NED from i nadequat el y rei nbursi ng
providers of care in the I CF/ MR program
Def endants are further

ENJO NED from payi ng providers for services
at ICF/ MR cluster facilities in a manner
other than as provided for in a rate plan,
and shall commence payi ng each provider of

| CF/ MR services at cluster facilities the
full Medicaid rate for that facility, and
shal | afford each provider at cluster
facilities all rights and protections
acconpanying a rate plan governing | CF MR
facilities.

Though the Court may nmake interim

nodi fications to the state's current

plan, . . . the Court shall not do so at this
time. In the spirit of the Boren Anendnent's
goal of permtting states maximumflexibility
in formulating plans for reinbursenent,

Def endant shall be permtted to file, on or
before Cctober 4, 1991, a plan which conplies
with the substantive requirenments of 42

U S. C Section 1396a(a)(13). See W/Ider v.
Virginia Hosp. Assn., 110 S.C. 2510, 2517 &
2525 (1990). The rates of reinbursenent
established under the plan ultimately
approved by the Court shall be retroactive to
Septenber 4, 1991. The parties are directed
to cooperate in fornulating an acceptabl e
plan to be presented to this court.?®

34. The Oder Ganting Prelimnary Injunction entered by
Judge Nesbitt has not been vacated, rescinded, set aside or

nmodi fi ed.
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35. On Novenber 14, 1991, Judge Nesbhitt issued an Order on
Motion for Cvil Contenpt and Sanctions in Case No. 89-0984,
whi ch provided as foll ows:

THI'S CAUSE canme on before the Court on
Plaintiffs' Mtion for Cvil Contenpt and
Sanctions and after agreenent of counsel for
the respective parties before Magistrate
Judge Turnoff and subm ssion by all parties
of the attached joint proposal,

| T IS ORDERED AND ADJUDGED t hat the attached
docunent is adopted and approved by the Court
as its Oder on Motion for Civil Contenpt and
Sanctions and the parties and their agents
and successors are hereby ordered to conply
with the terns hereof conmmenci ng on Novenber
1, 1991.

36. The "attached joint proposal” which Judge Nesbitt
"adopt ed and approved"” provided as foll ows:

BASI S FOR AGREEMENT TO DI SM SS MOTI ON FCR
CONTEMPT

1. Interimrates for Sunrise OK (Weks
attachnent)

2. Depreciation and Mi nt enance

a. HRS agrees to pay the full Medicaid rate
in the current Medicaid rate plan to cluster
operators.

b. Custer operators agree to use anmpunts in
the full rate devoted to depreciation for
repair of the facility and replacenent (if
necessary) of the equipnment of facility. HRS
and clusters shall agree on said repairs and
repl acenents and shall prioritize any

i censure deficiencies for replacenent or
repair. To the extent there is no necessity
for repair of the facility or replacenent of
equi pnent, all funds shall revert to

HRS/ Devel opnent al Services. The anmount of
depreciation in any given year shall be as
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conputed in the cost report and in accordance
with the rate Pl an.

c. HRS agrees to retain all liability for
repair of the facility and repl acenent

equi pnent (if any) in excess of those itens
handl ed under section 2.

d. Custer operators and HRS agree that

mai nt enance funds in the full rate, which are
attributable to HRS costs incurred in the
facility, shall be sent to HRS for
continuati on of nai ntenance, or may be
retained by cluster and HRS relieved of
responsi bility for maintenance.

3. Custer operators are not obligated to
assune duties and obligations/
responsibilities in their contracts with HRS
district offices that are in excess of those
required of an ordinary | CF MR provider.

4. Pay 6+%retroactive to July 1 by
Novenber 30.

5. Agree to pay mninmum of My 17 agreenent
or full rate, whichever is higher, for 1
year, ending June 30, 1992.

6. Agree to pay mninmum of May 17 agreenent
or full rate, whichever is higher, for 1
year, ending June 30, 1992.

6. Agree to pay mninmum of May 17 or ful
rate, whichever is higher, for an additional
4 year period, ending June 30, 1996 subj ect
to legislative appropriation each year.

Absent |egislative approval, cluster entitled
to full rate wi thout depreciation and expense
deduction or restrictions contained herein.

7. HRS agrees to seek legislative
appropriations, for additional funds, if
necessary, in excess of total Medicaid rate,
to fund those additional revenues, required
per #5 for each year until 1996

8. These tern{s] supplenent and do not

abrogate May 17 except annual renewal
replaced with 5 year contract. Each
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subsequent contract shall be for 5 years.

Def endants shall be entitled in that year to
renegotiate the contract or bid-out the
contract.

Under 2B. Right to Renewal of the
Stipulation of Settlenent lines 8 through 12
beginning with "Cluster” and ending with
"Stipulation" shall be stricken. 1In
additions lines 6 through 19 on Page 7 shal
be stricken beginning with "Defendants" and
ending with "1991."

8. See attached. (Sic. #8 now included in
runni ng text.)

9. If depreciation of funds are avail able
after expenditures have been nmade for
necessary repairs and repl acenent, HRS and
cluster operator shall agree to deposit such
funds into a reserve fund, to be held by the
operator, to fund necessary repairs and

repl acenent in future years, particularly
long termrepairs unlikely to appear on a
regul ar basis. Funds held in reserve by the
operator for long termrepair or replacenent
whi ch are not expended by the end on the 5
year contract period shall revert to the
Department, unless the Departnent renews the
contract with the sane operator, or funds are
transferred to new provider.

10. At the end of each 5 year contract with
cluster, the contract may be renewed with the
current cluster operator, or bid out.

11. When contracts are renewed or bid out,
the terns shall be for the full Medicaid
r at es.

12. Funds appropriated in F.Y, 1991-92 for
repairs and repl acenent shall be pronptly
di sbursed.

(Note: The nunbering systemon ny original
copy reflects changes nmade after copying had
t aken pl ace, but before signature. Thus the
copy shows an 8. and 9., which have been

del eted on the original signed agreenent.
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Al so the copy shows nunber 10.-14 which have
been renunbered on the original 8.-12.)

(Weeks Attachnment)

1. The interimrate request filed for the
McCaul ey, Mahan, Dorchester, Bayshore, G een
Tree Court and St. Petersburg on June 17,
1991 will be approved for all six clusters.
Rei nbursenent for the interimrate increase
shal |l be paid to Sunrise beginning 60 days
prior to the date of filing and the interim
shall be settled based on the June 30, 1991
cost reports for each of these clusters. The
Il evel of interimrate increase shall be per
data and cal cul ati ons provi ded the Depart nent
with Sunrise's July 31, 1991 letter to M.
Joyce Barrington. Procedure used for this
interimshall be in conpliance with the
current Florida Title XIX | CF/ MR- DD

Rei nbur senent Pl an and current procedures for
interimrates to include inflation on the
interimrate conponent effective 7/1/91

t hr ough 3/30/92.

37. Case No. 89-0984 is still pending (but before Judge
M chael Mbore).

Doe v. Chiles

38. In March of 1992, FARF becane invol ved in anot her
federal |awsuit against the state, when it, along with United
Cerebral Palsy, Inc., and various Florida residents who had been
pl aced on waiting lists for entry into an ICF/ DD, filed a 1983
action in the United States Court for the Southern District of

Florida (styled Doe v. Chiles) claimng that the state was

causi ng unreasonabl e delays in the provision of |CF/ DD services.
39. In Decenber of 1992, FARF and United Cerebral Pal sy,
Inc., were dismssed as plaintiffs.

40. On July 22, 1996, Judge WI kie D. Ferguson, Jr.,
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granted the remaining plaintiffs' notion for sunmary judgnent,
hol di ng:

Section 1396a(a)(8) of the Medicaid (A)ct,
specifically the reasonabl e pronptness

cl ause, is enforceable under 42 U S. C
Section 1983. "Medical assistance under the
pl an" has been defined as nedi cal services.
The (S)tate is obliged to furnish nmedica
services, however, only to the extent that
such placenents are offered in the Federal
Heal t h Care Fi nanci ng Agency ("HCFA")
approved State plan. Once a state elects
to provide a service, that service becones
part of the state Medicaid plan and is
subject to the requirenents of Federal |aw

At oral argument on this issue, Defendants
conceded that Florida's [HCFA] State approved
pl an does provide for placenent in | CF/ MR
facilities. Further, Defendants have not

di sputed the facts alleging the [S]tate's
failure to conformw th the provisions set
forth in that statute, which the Court
construes as an adm ssion of unreasonable

del ays in placing devel opnental |y di sabl ed
persons into ICF/ MR facilities.

41. On August 26, 1996, a magi strate judge signed a report
recomendi ng that Judge Ferguson grant the plaintiffs' notion to
certify as a class "all those devel opnentally di sabl ed persons
who have not received pronpt [ICF/ DD] placenent.”

42. After conducting a hearing on August 28, 1996, Judge
Ferguson entered a final judgnent, ordering that the state
"shall, within 60 days of the date of this Order, establish
within the State's Medicaid Plan a reasonable waiting list tinme
period, not to exceed ninety days, for individuals who are
eligible for placement in [an ICF/ DD]."

43. The state appeal ed the final judgnment.
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44. On February 26, 1998, the Eleventh Grcuit, in an
opinion reported at 136 F.2d 709 (11th G r. 1998), affirned the
j udgnent .

Chapter 96-417, Laws of Florida

45, In 1996, the Florida Legislature passed House Bill No.
1621 (Chapter 96-417, Laws of Florida), Sections 4, 6, 11, 12,
13, 14, 15, 16 and 17 of which provided, in pertinent part, as
fol |l ows:

Section 4. Subsections (8) and (14) of
section 409.906, Florida Statutes, are
anmended to read:

409. 906 Optional Medicaid services. ---

Subj ect to specific appropriations, the
agency nmay nmake paynents for services which
are optional to the state under Title Xl X of
the Social Security Act and are furnished by
Medi caid providers to recipients who are
determ ned to be eligible on the dates on

whi ch the services were provided. Any
optional service that is provided shall be
provi ded only when nedically necessary and in
accordance with state and federal |aw

Not hing in this section shall be construed to
prevent or limt the agency from adjusting
fees, reinbursenent rates, |engths of stay,
nunber of visits, or nunber of services, or
maki ng any ot her adjustnents necessary to
conply with the availability of noneys and
any limtations or directions provided for in
the General Appropriations Act or chapter

216. Optional services may include:

(14) | NTERVEDI ATE CARE FACILITY FOR THE
DEVELOPMENTALLY DI SABLED MENTFALLY-RETARDED
SERVI CES. For the purposes of Medicaid

rei nbursenent, "internediate care facility
for the devel opnentally disabl ed services”
means services provided by a facility which
is owned and operated by the state and to
whi ch the agency may pay for health-rel ated

28



care and services provided on a 24-hour-a-day
basis, for a recipient who needs such care
because of a devel opnental disability or

rel ated condition. Fhe—agency—ray—payfor

. .
heal threl-ated—care-and-services—provi-ded—on
a—24-hour—a—day b?S'S by—ataeiHtyecensed
H“df' ehapfel 393 EGI? |ee|p|$nt “mﬁ “?edf
condition. *° . . .

Section 6. Section 409.908, Florida Statutes
is anended to read:

409. 908 Rei nmbur senent of Medi caid providers.

Subj ect to specific appropriations, the
agency shall reinburse Medicaid providers, in
accordance with state and federal |aw,
according to nethodol ogies set forth in the
rul es of the agency and in policy manual s and
handbooks i ncorporated by reference therein.
These net hodol ogi es nmay include fee
schedul es, reinbursenent nethods based on
cost reporting, negotiated fees, conpetitive
bi ddi ng pursuant to s. 287.057, and ot her
mechani snms t he agency considers efficient and
effective for purchasing services or goods on
behal f of recipients. Paynent for Medicaid
conpensabl e servi ces nmade on behal f of

Medi caid eligible persons is subject to the
availability of noneys and any limtations or
directions provided for in the General
Appropriations Act or chapter 216. Further,
nothing in this section shall be construed to
prevent or limt the agency from adjusting
fees, reinbursenent rates, |engths of stay,
nunber of visits, or nunber of services, or
maki ng any ot her adjustnents necessary to
conply with the availability of noneys and
any limtations or directions provided for in
the General Appropriations Act, provided the
adjustnment is consistent with legislative

i ntent.

(2)(a)1l. Reinbursenent to nursing hones
Iicensed under part Il of chapter 400 and
st at e- owned- and- operated i nternedi ate care
facilities for the devel opnentally di sabl ed

mentalby retarded-| i censed under chapter 393

nmust be made prospectively.
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Section 11. (1) The Legislature finds:

(a) That noninstitutional honme and
comuni ty- based services are a cost-effective
and appropriate alternative to institutional
care for many individuals who woul d ot herw se
be served in institutional settings;

(b) That the Internediate Care Facility for
t he Devel opnentally Disabled programis an
optional institutional service authorized by
Title XIX of the Social Security Act and that
this act encourages states to devel op and
utilize alternatives to optiona
institutional services for Medicaid clients
t hrough aut hori zation of waivers that allow
for federal financial participation in the
provi sion of services in noninstitutional
settings for clients who are eligible for
Medi cai d-rei nbursed institutional services;

(c) That utilization of noninstitutional
fundi ng nechani sns for individuals residing
out si de of st ate-owned- and- oper at ed
institutions allows individuals to be
appropriately served at |l ess cost than is
possi bl e through the Internedi ate Care
Facility for the Devel opnentally Di sabl ed
progr am

(d) That federal regulations dimnish the
ability of the state to nmanage resources
currently used to reinburse privately owned
or operated internediate care facilities for
t he devel opnentally disabled to enable the
nost cost-effective utilization of resources
appropriated to prograns that serve

i ndi viduals with devel opnental disabilities;

(e) That there are fundanental differences
in the respective roles of private and public
facilities that serve individuals wth

devel opnental disabilities and that these
differences justify funding private and
public facilities through different funding
mechani sis;

(f) That there is a critical state need to
continue financing institutional services

30



provi ded in state-owned-and-operated
facilities for the devel opnentally di sabl ed
through the Internediate Care Facility for

t he Devel opnentally Di sabl ed programto
provide for the adequate care of the clients
who reside in these facilities; and

(g) That the nost appropriate and cost-
effective care for state-supported clients
who reside in privately owned or operated
residential facilities for individuals with
devel opnental disabilities is provided

t hrough conmmuni ty-based, noninstitutional
service delivery nodels that are financed

t hrough noninstitutional financing

mechani sis.

(2) In accordance with the findings in
subsection (1), it is the intent of the
Legislature that, in order to both reduce the
cost of serving individuals with

devel opnental disabilities and provide
appropriate alternative services to
institutional care, privately owned or
operated facilities authorized to receive
rei mbursenent through the Medicaid
Internediate Care Facility for the

Devel opnental | y Di sabl ed program on June 30,
1996, shall no | onger be rei nbursed through
t hat program but may continue to serve
clients through noninstitutional service
arrangenents that are financed through

noni nstitutional funding nechanisns. It is
further the intent of the Legi slature that

i ndi vi dual s who reside in state-owned-and-
operated internediate care facilities for the
devel opnental |y di sabl ed shall continue to
receive services financed through the
Medicaid Internediate Care Facility for the
Devel opnental | y Di sabl ed program

Section 12. The Agency for Health Care

Adm ni stration shall issue a license as a
home for special services to each facility
desiring such licensure, if the facility was
eligible to receive rei nbursenent through the
Internediate Care Facility for the

Devel opnental | y Di sabl ed program on June 30,
1996. Individuals with devel opnent al
disabilities who reside in hones for special
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services licensed pursuant to this section
may receive services reinbursed through the
home and comruni ty-based services wai ver
provided all other Medicaid eligibility
criteria are satisfied. A license granted
pursuant to this section shall be valid unti
the expiration of the facility's Internediate
Care Facility for the Devel opnental ly

Di sabled |license. The Agency for Health Care
Adm ni stration shall devel op standards for
facilities licensed pursuant to this section
whi ch shall include appropriate sanctions for
nonconpl i ance with the standards and shal
specify the terms for renewal of |icenses.
Any |icense granted pursuant to this section
shal |l be contingent upon the facility
all ow ng access to the Agency for Health Care
Adm ni stration to conduct inspections to
ensure conpliance wth standards.

Section 13. Subsection (29) of section
393.063, Florida Statutes, is anended to
read:

393. 063 Definitions.- For purposes of this
chapter:

(29) "Internmediate care facility for the
devel opnental |y di sabl ed" or "ICF/ DD' neans a
st at e- owned- and- operated residential facility
I1censed in accordance with state |aw, and
certified by the Federal Governnment pursuant
to the Social Security Act, as a provider of
Medi cai d services to persons who are nental ly
retarded or who have rel ated conditions. The
capacity of such a facility shall not be nore
than 120 clients.

Section 14. Section 393.067, Florida
Statutes, is anended to read:

393.067 Licensure of residential facilities
and conprehensi ve educati onal prograns. -

i | e i
Subseet'e“ 4 the_lnltlal_lleense .
?ppllfatnen :9' an 'Pfe'WEd'?feleake !ae:lnty
or—ess—shallalsoineclude-
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Section 15. (1) Section 393.16, Florida
Statutes, is hereby repeal ed.?’

(2) Any cash balance remaining in the
Internediate Care Facilities Trust Fund shal
be transferred to the Community Resources
Devel opnment Trust Fund.

Section 16. Notw thstandi ng any ot her
provision of law, or this act to the
contrary, the Agency for Health Care

Adm ni stration may continue to rei nburse
private internmedi ate care facilities for the
devel opnental | y di sabl ed t hrough the
Internediate Care Facility for the
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Devel opnental | y Di sabl ed program t hr ough
August 30, 1996, if requested by the
Secretary of Health and Rehabilitative
Services to ensure the safety and wel | -being
of clients.

Section 17. This act shall take effect July
1, 1996, or upon becom ng a | aw, whichever is
| ater; however, if this act becones a | aw
after July 1, 1996, it shall operate
retroactively to July 1, 1996.

46. Chapter 96-417, Law of Florida, becane a | aw w t hout
the Governor's approval on June 7, 1996.

Craner v. Chiles

47. Chapter 96-417, Florida Statutes, was challenged in the
United States District Court for the Southern District of Florida

in the case of Cramer v. Chiles, Case No 96-6619, which was

assi gned to Judge Ferguson.

48. On August 28, 1996, Judge Ferguson issued an Order on
Motion for Prelimnary Injunction in Case No. 96-6619, which
provi ded as foll ows:

THI' S CAUSE cane before the Court for oral
argunent August 28, 1996 on Plaintiffs
Emergency Motion for Prelimnary Injunction.
Plaintiffs request the Court stay the
effective date of Chapter 96-417, Public
Laws, which is scheduled to go into effect
August 30, 1996. The enactnent woul d
elimnate all private internedi ate care
facilities for the devel opmental |y di sabl ed®*
("ICFH/ DDs") in Florida, reducing the nunber
of | CF/ DD pl acenents avail able by nearly

2, 200.

This Court previously determ ned in Doe v.
Chil es, Case No. 92-589-Cl V-Ferguson, that
the State of Florida is obligated to provide
pl acenent of eligible individuals in | CF DDs.
Accordingly, in the absence of a transitional
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pl an and showi ng that the State's proposed
revi sed plan, under the new |l egislation, wll
adequately provide | CF/ DD pl acenents for
eligible persons in Florida, there is a

i kelihood that Plaintiffs will succeed on
the nmerits. To allow the substantial change
schedul ed for August 30, 1996, prior to the
subm ssion to, and approval by, the Federal
Heal t h Care Fi nancing Agency ("HCFA") of an
alternative plan which satisfies the State's
obligations to beneficiaries under the

exi sting plan, would cause irreparable harm
to individuals currently provided care in
those facilities. There nmust be a period and
a plan for transition which will insure that
services to the entitled recipients are not
substantially inpaired. The Plaintiffs have
made a sufficient show ng that there is no
adequate |l egal renedy. Accordingly, it is

ORDERED AND ADJUDGED that the Plaintiffs'
nmotion for prelimnary injunction is GRANTED
and the State shall continue to provide the
current funding for 100% of cost

rei mbursenents to private ICF/ DD facilities
until such time as a revised plan is
presented and approved by HCFA. The new

pl an, for fairness considerations, shal

di sclose criteria to be used by the State in
its reassessnents for continued institutional
care eligibility.

Tinme is of the essence, as budgetary
constraints dictate that a plan nust be
approved well before the end of the fiscal
year, June 30, 1997. It is thus incunbent on
all parties to nove expeditiously.

49. On Cctober 13, 1998, Judge Ferguson issued an Order on
Def endants' Ore Tenus Agreed Mdtion to Revive Statutory Schene,
whi ch provided as foll ows:

THI S MATTER cane before the Court upon

Def endants' Oe Tenus Agreed Mtion to Revive
Statutory | anguage in Chapters 393 and 409,
FLORI DA STATUTES (1995), as they existed
prior to the enactnent of Chapter 96-417,
LAWS OF FLORI DA, and the Court being fully
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advised in the prem ses and havi ng consi dered
the entire record of the case, for good cause
shown, it is hereby

ORDERED AND ADJUDGED the Motion is Granted
nunc pro tunc to the date of the entry of
oral Order on Sunmary Judgnent on January 9,
1998.

Chapter 97-260, Florida Statutes

50. Following the initiation of the challenge to Chapter
96-417, Laws of Florida, the Florida Legislature further
addressed the "transition from fundi ng through the Internediate
Care Facility for Devel opnentally Disabled Programto
noni nstitutional funding"” by enacting Chapter 97-260, Laws of
Florida, section 4 of which provided as foll ows:

Report required; departnment to notify
Legi sl ature and develop plan if judicial
decisions result in spending requirenents in
excess of appropriations. -

(1) The Departnent of Children and Fam |y
Servi ces shall devel op individual support

pl ans for the approximtely 2,176 persons
directly affected by the transition from
fundi ng through the Internedi ate Care
Facility for Devel opnental ly D sabl ed Program
to noninstitutional funding. The individual
pl ans shall provide for appropriate services
to each affected individual in the nost cost-
effective manner possible. The departnent
shall report the projected aggregate cost of
provi di ng services by fund source through the
i ndi vidual plans to the Ofice of Planning
and Budgeting, the Senate Ways and Means
Comm ttee, and the House Heal th and Human
Services Appropriations Commttee by
Septenber 30, 1997. The aggregate costs
reported shall be based on typical industry
rates and shall not include special

adj ustnents for property costs or other

addi tional costs unique to any i ndividual
provi der or type of provider. The departnment
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may, however, report any such costs
separately. The report nust further provide
detailed information on departnent efforts to
maxi m ze Medi care and other funding avail abl e
out si de the Devel opnental Services Program
and the use of generic conmunity resources
along with a calculation of the value of such
resources. The report nust also include a
summary of the departnent's progress in
recruiting alternative providers in the event
that any current providers decide to

di sconti nue services to clients or cannot
provide quality services within the
anticipated rate structure.

(2) If judicial decisions are continued or
rendered that the Departnment of Children and
Fam |y Services feels will require spending
i n excess of the ampbunts budgeted for

Devel opnental Services, the departnent shal

i mredi ately notify the Chairs of the Senate
Ways and Means Committee, the House Fiscal
Responsi bility Council, and the House Health
and Human Servi ces Appropriations Commttee.
Wthin 1 week after providing notification
pursuant to this subsection, the departnent
shall submt a spending plan that addresses
the projected deficit.

(3) This section is repealed July 1, 1999.

Boren Amendnent Repea

51. In the Bal anced Budget Amendnent of 1997 (nore
specifically, Section 4711(a)(1) thereof), the United States
Congress repeal ed the Boren Amendnent to the Medicaid Act, which
Judge Nesbhitt had referred to in her Oder Ganting Prelimnary
Injunction in United State District Court for the Southern
District of Florida Case No. 89-0984. The Boren Amendnent
required, in pertinent part, that a state plan for nedical
assi stance® provide for "payment of . . . the hospital services,

nursing facility services, and services in an internedi ate care
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facility for the nentally retarded provi ded under the plan
through the use of rates . . . which the State finds, and makes
assurances to the Secretary, are reasonable and adequate to neet
the costs which nmust be incurred by efficiently and econom cally
operated facilities in order to provide care and services in
conformty with applicable State and Federal |aws, regul ations,
and quality and safety standards.” Section 4711(a)(1) of the
Bal anced Budget Amendnent of 1997 elimnated this requirenent
(which was codified in 42 U S.C. 1396a(a)(13)) and replaced it
with the requirenent that a state plan:

(13) provide--

(A) for a public process for determ nation
of rates of paynent under the plan for
hospital services, nursing facility services,
and services of internediate care facilities
for the nentally retarded under which--

(1) proposed rates, the nethodol ogies
underlying the establishment of such rates,
and justifications for the proposed rates are
publ i shed,

(1i) providers, beneficiaries and their
representatives, and other concerned State
residents are given a reasonable opportunity
for review and conmment on the proposed rates,
met hodol ogi es, and justifications,

(trit) final rates, the nmethodol ogies
underlying the establishment of such rates,
and justifications for such final rates are
publ i shed, and

(tv) in the case of hospitals, such rates
take into account (in a manner consi stent
with section 1923) the situation of hospitals
whi ch serve a di sproportionate nunber of | ow
i ncone patients with special needs.
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52. Subsection (b) of Section 4711 of the Bal anced Budget
Amendnent of 1997 provided as foll ows:

(1) STUDY.--The Secretary of Health and
Human Servi ces shall study the effect on
access to, and the quality of, services
provided to beneficiaries of the rate-setting
met hods used by States pursuant to section
1902(a) (13)(A) of the Social Security Act (42
U S C 1396a(a)(13)(A)), as anended by
subsection (a).

(2) REPORT.--Not later than 4 years after
the date of the enactnent of this Act, the
Secretary of Health and Human Servi ces shal
submt a report to the appropriate commttees
of Congress on the concl usions of the study
conduct ed under paragraph (1), together with
any recomrendations for legislation as a
result of such concl usions.

53. Subsection (d) of Section 4711 of the Bal anced Budget
Amendnent of 1997 provided as follows::

(d) EFFECTI VE DATE. --This section shall take
effect on the date of the enactnent of this
Act and the anmendnents made by subsections
(a) and (c) shall apply to paynent for itens
and services furnished on or after Cctober 1,
1997.

54. Follow ng the passage of the Bal anced Budget Act of
1997, the Health Care Finance Agency (HCFA), a federal agency
whi ch assists in the adm nistration of the federal Mdicaid
program ® sent the following letter, dated Decenber 10, 1997, to
state Medicaid directors concerning the repeal of the Boren
Amendnent :

This letter is one of a series that provides
gui dance on the inplenentation of the
Bal anced Budget Act of 1997 (BBA). Section

4711 of BBA repeals Sections 1902(a)(13) (A,
(B), and (C) of the Social Security Act (the
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Act), requires states to inplement a public
process when changes in paynent rates or
paynment met hodol ogi es are proposed, and
applies to paynents for itens and services
furnished on or after October 1, 1997. (See
Encl osure 1 for background on Section 4711.)

Section 4711 of BBA replaced the Boren

requi renents with a new section

1902(a) (13)(A) of the Act, which requires
states to (a) use a public process for
determ ning rates, (b) publish proposed and
final rates, the nethodol ogi es underlying the
rates, and justifications for the rates, and
(c) give interested parties a reasonabl e
opportunity for review and conment on the
proposed rates, nethodol ogies, and
justifications. |In the case of hospitals,
such rates nust take into account the
situation of hospitals which serve

di sproportionate nunber of | owincone
patients with special needs.

The intent of Section 4711 is to provide
states with maximum flexibility, as well as
to mnimze HCFA's role in review ng

i npatient and long-termcare state pl an
amendnent s i nvol ving paynent rate changes.
HCFA woul d consider the state to be in
conpliance with this provision if it elected
to use a general adm nistrative process
simlar to the Federal Adm nistrative
Procedures Act that satisfies the

requi renents for a public process in

devel oping and inviting coment in Section
4711. This wll allow states the flexibility
to follow current state procedures. If a
state's public process is not currently being
applied to rate setting, or does not
currently include a cornment period, then the
state would need to nodify the process. (See
Encl osure 2 for public process options.)

The repeal of the Boren anmendnent cannot be
interpreted to be retroactively effective;

t he Boren anendnent still applies to paynent
for itens and services furnished before
Cctober 1, 1997. Thus, inpatient hospital
and long-termstate plan anendnents that are
currently pendi ng approval by HCFA, including
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t hose where Boren requirenment questions are
the only outstanding issues, need to have

t hese i ssues resol ved before anendnment can be
approved. However, we recognize that the
intent in repealing the Boren anendnment was
to reduce HCFA's role in the institutional
paynment rate setting process and to increase
state latitude in this area. |In light of the
| ess restrictive requirements now in place,
HCFA is commtted to working with states to
expedite resolution of outstandi ng Boren

i ssues in existing pending anendnents.

States that are not proposing changes in

t heir paynent nmethods and standards, or
changes in rates for itens and services

furni shed on or after Cctober 1, 1997, need
not i nmediately inplenment a BBA public
process. States need only publish proposed
rates, nethodol ogies, and justification prior
to the proposed effective date of any changes
in paynent rates or paynent nethodol ogies.

In other words, states are not required to
subject their existing rates to a public
process to the extent that those existing
rates were validly determ ned in accordance
with legal standards in effect prior to
Cctober 1, 1997. 1In the event changes are

al ready underway, states are to submt the
preprint page (or conparabl e | anguage
inserted el sewhere in the hospital and | ong-
termcare paynent sections of the plan) with
t he next proposed anendnent. (See Encl osures
3 and 4 for preprint pages.) W envision a
stream i ned Federal review process due to the
fact that state plan anmendnents previously
subm tted under the Boren requirenments were
subjected to nore rigorous statutory standard
both in ternms of Federal review of their
subst ance and the review of the process
itsel f.

Chapter 98-46, Laws of Florida.

55. The 1998 Florida Legislature passed |egislation

di recting Respondent to make changes to the | CF/ DD Met hodol ogy.
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The directive was contained in Chapter 98-46, Laws of Florida,
Sections 13 and 40 of which provided as foll ows:

Section 13. In order to inplenment Specific
Appropriation 243 of the 1998-1999 Ceneral
Appropriations Act, subsection (22) is added
to section 409.908, Florida Statutes, to
read:

409. 908 Rei nmbur senent of Medi caid providers. -
Subj ect to specific appropriations, the
agency shall reinburse Medicaid providers, in
accordance with state and federal | aw,
according to nethodol ogies set forth in the
rul es of the agency and in policy manual s and
handbooks i ncorporated by reference therein.
These net hodol ogi es nay include fee
schedul es, reinbursenment nethods based on
cost reporting, negotiated fees, conpetitive
bi ddi ng pursuant to s. 287.057, and ot her
mechani snms the agency considers efficient and
effective for purchasing services or goods on
behal f of recipients. Paynment for Medicaid
conpensabl e servi ces nmade on behal f of

Medi caid eligible persons is subject to the
avai lability of noneys and any limtations or
directions provided for in the General
Appropriations Act or chapter 216. Further,
nothing in this section shall be construed to
prevent or limt the agency from adjusting
fees, reinbursenent rates, |engths of stay,
nunber of visits, or nunber of services, or
maki ng any ot her adjustnents necessary to
conply with the availability of noneys and
any limtations or directions provided for in
the General Appropriations Act, provided the
adjustnment is consistent with |egislative

i ntent.

(22) The agency is directed to inplenent
changes in the Medicaid rei nbursenent

met hodol ogy, as soon as feasible, to contain
the growmh in expenditures in facilities
formerly known as ICF/DD facilities.” In
l1ght of the repeal of the federal Boren
Amendnent, the agency shall consider, but is
not limted to, the follow ng changes in

nmet hodol ogy:
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(a) Reduction in the target rate of
inflation.

(b) Reduction in the cal cul ati on of
i ncentive paynents.

(c) Ceiling limtations by conponent of
rei mbur senent .

(d) Elimnation of rebase provisions.

(e) Elimnation of conponent interimrate
provi si ons.

(f) Separate rei nbursenent plans for
facilities that are governnent operated
versus facilities that are privately owned.

The agency nay contract with an i ndependent
consultant in considering any changes to the
rei nbur senent net hodol ogy for these
facilities. This subsection is repeal ed on
July 1, 1999.

Section 40. This act shall take effect July
1, 1998, or in the event this act fails to
beconme a law until after that date, it shal
operate retroactively thereto.
56. Chapter 98-46, Laws of Florida, becane a | aw w t hout
t he Governor's approval on April 30, 1998.

Respondent's Response to Chapter 98-46, Laws of Florida Becom ng

a Law

57. The task of taking the necessary steps to conply with
the legislative directive contained in Chapter 98-46, Laws of
Florida, was the responsibility of John Omens, a Regul atory
Anal yst Supervisor with Respondent, whose job duties include
"overseeing the various reinbursenent plans for Medicaid and
their application.” M. Ownens' training is primarily in

accounting and finance, not health care.
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58.

M. Onmens acted in consultation with his i nmedi ate

supervisor, Carlton Snipes, as well as the Director of

Respondent's Division of Health Purchasing and agency counsel .

He did not enpl oy any independent consultants to assist him

59.

After fornmulating revisions to the | CF/ DD Met hodol ogy

that he prelimnarily determ ned should be nade in |ight of

| egi sl ative mandate in Section 13 of Chapter 98-46, Laws of

Florida, M. Onens had published in the August 14,

1998,

edition

of the Florida Adm nistrative Wekly the foll ow ng notices of

proposed rul e devel opnent:

AGENCY FOR HEALTH CARE ADM NI STRATI ON
Medi cai d

RULE CHAPTER TI TLE: Rei nbur senent of
Pr ovi der s

RULE CHAPTER NO.: 59G 6

RULE TITLE: Paynment Met hodol ogy for | CF/ MR-
DD Services in Publicly Owmed and Publicly
Operated Facilities.

RULE NO.: 59G 6. 040

PURPOSE AND EFFECT: The purpose of the
proposed anendnent is to revise the current
rei nbursenent plan and net hodol ogy to apply
only to ICF/MR-DD facilities which are
publicly owned and publicly operated. The
effect of the proposed anendnent is to
provi de specific policies for the

adm ni stration and cal cul ati on of paynents
for this program

SUBJECT AREA TO BE ADDRESSED: The proposed
amendnent to rule 59G 6. 040 incorporates
revisions to the plan so that the plan only
applies to ICF/ MR-DD facilities which are
publicly owned and publicly operated. In

addition, the revisions to the plan elimnate
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automatic requirenents for rebasing and
elimnates the target rate inflation
[imtation.

SPECI FI C AUTHORI TY:  409. 919 FS.
LAW | MPLEMENTED:  409. 908 FS.

| F REQUESTED AND NOT DEEMED UNNECESSARY BY
THE AGENCY HEAD, A RULE REVELOPMENT WORKSHOP
W LL BE ADVERTI SED AT A LATER DATE

THE PERSON TO BE CONTACTED REGARDI NG THE
PROPCSED RULE DEVELOPMENT |'S:  John Ownens,
Medi cai d Cost Rei nmbursenent, Agency for
Health Care Admi nistration, P. O Box 12400,
Tal | ahassee, Florida 32317-2400

THE PRELI M NARY TEXT OF THE PROPOSED RULE
DEVELOPMENT | S:

59G 6. 040 Paynent Met hodol ogy for | CF/ MR-DD
Services in Publicly Owmed and Publicly
Operated Facilities.

Rei mbur senent to participating | CF/ MR-DD
facilities for services provided shall be in
accord with the Florida Title Xl X I CF/ MR-DD
Rei nbursenent Pl an for Publicly Owmed and
Publicly Operated Facilities, Version VII,
Verston—V—Novenber—15—1994, incor porated
herein by reference. A copy of the Plan as
revised may be obtained by witing to John A
Ownens, Medi cai d Rei nbursenent, Agency for
Health Care Adm nistration, P.QO Box 12400,
Tal | ahassee, Florida 32399-0700.

Specific Authority 409.919 FS. Law

| mpl enment ed 409.908 FS. History--New 7-1-85,
Amended 2-25-86, 10-1-89, 8-14-90, 12-26-90,
9-17-91, 1-27-94, 12-15-94

AGENCY FOR HEALTH CARE ADM NI STRATI ON

Medi cai d

RULE CHAPTER TI TLE: Rei nbur senent of
Pr ovi ders

RULE CHAPTER NO.: 59G 6
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RULE TITLE: Paynment Met hodol ogy for | CF/ MR-
DD Services in Facilities Not Publicly Owmed
and Publicly Qperated.

RULE NO.: 59G 6.045

PURPOSE AND EFFECT: The purpose of the
proposed new rule is to establish a

rei nbursenent plan and net hodol ogy for

| CF/ MR-DD facilities that are not publicly
owned and publicly operated. The effect of
the proposed rule is to provide specific
policies for adm nistration and cal cul ati on
of paynments for this program

SUBJECT AREA TO BE ADDRESSED. The proposed
new rul e 59G 6. 045 establishes a separate

rei mbur senent net hodol ogy for | CF MR- DD
facilities that are not publicly owned and
publicly operated while reducing the target
rate inflation limtation and elimnating the
automatic requirenents for rebasing.

SPECI FI C AUTHORI TY:  409. 919 FS.
LAW | MPLEMENTED:  409. 902, 409. 908 FS.

| F REQUESTED AND NOT DEEMED UNNECESSARY BY
THE AGENCY HEAD, A RULE REVELOPMENT WORKSHOP
W LL BE ADVERTI SED AT A LATER DATE

THE PERSON TO BE CONTACTED REGARDI NG THE
PROPCSED RULE DEVELOPMENT |'S:  John Owaens,
Medi cai d Cost Rei mbursenent, Agency for
Health Care Admi nistration, P. O Box 12400,
Tal | ahassee, Florida 32317-2400

THE PRELI M NARY TEXT OF THE PROPOSED RULE
DEVELOPMENT | S:

59G 6. 045 Paynment Met hodol ogy for | CF/ MR-DD
Services in Facilities Not Publicly Owmed and
Publicly Operated.

Rei mbur senent to participating facilities for
servi ces provided shall be in accord with the
Florida Title XI X | CF/ MR- DD Rei nbur senent
Plan for Facilities Not Publicly Owmed and
Publicly Operated, Version I, incorporated
herein by reference. A copy of the Plan may
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be obtained by witing to John A Onens,
Medi cai d Rei nbursenent, Agency for Health
Care Adm nistration, P.O Box 12400,

Tal | ahassee, Florida 32399-0700.

Specific Authority 409.919 FS. Law
| mpl enment ed 409. 908 FS. Hi story-New

60. Notice of Respondent's intent to adopt the proposed
amendnent of Rule 59G 6.040, Florida Adm nistrative Code, and
proposed new Rul e 59G 6. 045, Florida Adm nistrative Code (as set
forth in the August 14, 1998, edition of the Florida
Adm ni strative Wekly, which will be referred to hereinafter as
the "Proposed Rules"), was published in the August 21, 1998,
edition of the Florida Adm nistrative Wekly. These notices

provi ded as foll ows:

AGENCY FOR HEALTH CARE ADM NI STRATI ON
Medi cai d

RULE TITLE: Paynment Mt hodol ogy for | CF/ MR-
DD Services in Publicly Owmed and Publicly
Operated Facilities.

RULE NO.: 59G 6. 040

PURPOSE AND EFFECT: The purpose of the
proposed anendnment is to revise the current
rei nbursenent plan and net hodol ogy to apply
only to ICF/MR-DD facilities which are
publicly owned and publicly operated. The
effect of the proposed anmendnent is to
provi de specific policies for the

adm ni stration and cal cul ati on of paynents
for this program

SUMVARY: The proposed anmendnent to rule 59G
6. 040 i ncorporates revisions to the plan so
that the plan only applies to I CF/ MR-DD
facilities which are publicly owned and
publicly operated. In addition, the
revisions to the plan elimnate automatic
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requi renents for rebasing and elimnates the
target rate inflation limtation.

SUMVARY OF STATEMENT OF ESTI MATED REGULATORY
COST: A statenent of estimated regul atory
cost has not been prepared. Any person who
w shes to provide information regarding a
statenent of estimated regulatory costs, or
provi de a proposal for a | ower cost

regul atory alternative nust do so in witing
wi thin 21 days of this notice.

SPECI FI C AUTHORI TY:  409. 919 FS.
LAW | MPLEMENTED:  409. 908 FS.

| F REQUESTED W THI N 21 DAYS OF THE DATE OF
TH'S NOTI CE, A HEARING WLL BE HELD AT THE
TI ME, DATE AND PLACE SHOWN BELOW

TI ME AND DATE: 10:00 A.M, Septenber 14,
1998

PLACE: Conference Room |, 2728 Fort Knox
Boul evard, Building 3, Tallahassee, Florida

THE PERSON TO BE CONTACTED REGARDI NG THE
PROPCSED RULE I'S: John Onens, Medicai d Cost
Rei mbur senent, Agency for Health Care

Adm nistration, P. O Box 12400, Tall ahassee,
Florida 32317-2400

THE FULL TEXT OF THE PROPOSED RULE | S:
59G 6. 040 Paynent Met hodol ogy for | CF/ MR-DD

Services in Publicly Owmed and Publicly
perated Facilities..

Rei mbur senent to participating | CF/ MR-DD
facilities for services provided shall be in
accord with the Florida Title Xl X I CF/ MR-DD
Rei nbursenent Pl an for Publicly Owmed and
Publicly Operated Facilities, Version VII,
Verston—V—Neovenber—15—1994, i ncorporated
herein by reference. A copy of the Plan as
revised may be obtained by witing to John A
Ownens, Medi cai d Rei nbursenent, Agency for
Health Care Adm nistration, P.QO Box 12400,
Tal | ahassee, Florida 32399-0700.
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Specific Authority 409.919 FS. Law

| mpl ement ed 409.908 FS. History--New 7-1-85,
Amended 2- 25-86, 10-1-89, 8-14-90, 12-26-90,
9-17-91, 1-27-94, 12-15-94

NAMVE OF PERSON ORI G NATI NG PROPOSED RULE

M. John Onens

NAMVE OF SUPERVI SOR OR PERSON WHO APPROVED THE
PROPOSED RULE: M. Douglas M Cook

DATE PROPOSED RULE APPROVED: August 12, 1998
DATE NOTI CE OF PROPOSED RULE DEVELOPMENT
PUBLI SHED | N FAW  August 14, 1998

AGENCY FOR HEALTH CARE ADM NI STRATI ON
Medi cai d

RULE TITLE: Paynment Mt hodol ogy for | CF/ MR-
DD Services in Facilities Not Publicly Owmed
and Publicly QOperated.

RULE NO.: 59G 6.045

PURPOSE AND EFFECT: The purpose of the
proposed new rule is to establish a

rei nbursenent plan and net hodol ogy for

| CF/ MR-DD facilities that are not publicly
owned and publicly operated (Facilities
formerly known as ICF/ DD Facilities). The
effect of the proposed rule is to provide
specific policies for adm nistrati on and
cal cul ation of paynents for this program

SUMVARY: The proposed new rul e 59G 6. 045
establ i shes a separate rei nbursenent

met hodol ogy for facilities that are not
publicly owned and publicly operated
(Facilities fornmerly known as | CF/ DD
Facilities) while reducing the target rate
inflation limtation and elimnating the
automatic requirenents for rebasing.

SUMVARY OF STATEMENT OF REGULATORY COST: A
statenent of estimated regulatory cost has
not been prepared. Any person who wi shes to
provide information regardi ng a statenent of
estimated regul atory cost, or provide a
proposal for |ower cost regulatory
alternative nust do so in witing within 21
days of this notice.
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SPECI FI C AUTHORI TY:  409. 919 FS.
LAW | MPLEMENTED:  409. 902, 409. 908 FS.

| F REQUESTED W THI N 21 DAYS OF THE DATE OF
TH'S NOTI CE, A HEARING WLL BE HELD AT THE
TI ME, DATE AND PLACE SHOWN BELOW

TI ME AND DATE: 10:00 A.M, Septenber 14,
1998

PLACE: Conference Room |, 2728 Fort Knox
Boul evard, Building 3, Tallahassee, Florida

THE PERSON TO BE CONTACTED REGARDI NG THE
PROPCSED RULE I'S: John Onens, Medicai d Cost
Rei mbur senent, Agency for Health Care

Adm nistration, P. O Box 12400, Tall ahassee,
Florida 32317-2400

THE FULL TEXT OF THE PROPOSED RULE | S:

59G 6. 045 Paynment Met hodol ogy for Services in
Facilities Not Publicly Owmed and Publicly
Operated (Facilities Fornmerly Known as | CF/ DD
Facilities).

Rei mbur senent to participating facilities for
servi ces provided shall be in accord with the
Florida Title XI X Rei nbursenent Pl an for
Facilities Not Publicly Owmed and Publicly
perated, (Facilities Fornerly Known as

| CF/ DD Facilities), Version |, incorporated
herein by reference. A copy of the Plan may
be obtained by witing to John A Onens,

Medi cai d Rei nbursenent, Agency for Health
Care Adm nistration, P.O Box 12400,

Tal | ahassee, Fl orida 32399-0700.

Specific Authority 409.919 FS. Law
| mpl ement ed 409. 908 FS. Hi story-New

61. The "summaries" in these notices of proposed rul emaki ng
accurately describe the changes to the | CF/ DD Met hodol ogy t hat
woul d occur if Respondent engaged in such rul emaking. Publicly

operated | CF/ DDs woul d be rei nbursed pursuant to a nodified
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version of the plan that is currently used to reinburse both
publicly and privately-operated | CF/ DDs (Proposed Public Pl an),
and private | CF/ DD providers would be reinbursed pursuant to a
different nodified version of the existing plan (Proposed Private
Pl an), |ess generous than both the existing plan and Proposed
Public Pl an.

62. The Proposed Private Plan woul d reduce the "target rate
of inflation" from1l. 786 (under the existing plan) to 1.4 (tines
the average cost increase in the "Florida | CF/ MR- DD Cost
I nflation Index").

63. Under the Proposed Public Plan, reinbursenent woul d not
be limted by any "target rate of inflation." As a result, costs
of a state-operated |ICF/ DD (paid from general revenues
appropriated by the Florida Legislature) that would not be
rei mbursabl e under the existing plan because they would be in
excess of the ceiling established by application of the "target
rate of inflation" feature of the plan would be eligible, under
t he Proposed Public Plan, for Medicaid funding, and,
consequently, the state would be able to obtain additional
federal financial participation (FFP) dollars, and ease its
financi al burden.

64. Neither the Proposed Public Plan, nor the Proposed
Private Pl an, contains the "rebasi ng" provisions found in the
exi sting plan; however, the absence of these provisions is

significant only insofar as the Proposed Private Plan is
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concerned i nasnuch as the Proposed Public Plan, as noted above,
unli ke the Proposed Private Plan, |acks any "target rate of
inflation" feature which would place a cap on increases in
rei nbursabl e costs fromone cost-reporting period to the next.

65. Included in both the Proposed Public Plan and the
Proposed Private Plan are the "interimrate" provisions, as well
as the "Paynent Assurance" and "Provider Participation” sections,
found in the existing plan.

66. M. Onens estimated (after notice of the Proposed Rul es
was published) that, under the Proposed Private Plan, over a one-
year period,? private | CF/ DD providers woul d receive
approxi mat el y $650, 000.00 to $670, 000.00 |l ess in Medicaid
paynents than under the existing plan.?®

67. Petitioner (which operates a fifth to a fourth of al
private | CF/ DD beds in Florida) has estimated that, in the next
five years, it would receive $5 mllion less in Medicaid paynents
under the Proposed Private Plan than under the existing plan, and
it questions whether, under such circunstances, it would be able
to continue to provide |ICF/ DD services in Florida.

Addi tional Notice Published in Florida Adm nistrative Wekly

68. As part of an effort to conply with the procedural
requi renents of 42 U S. C. 1396a(a)(13) (that had repl aced the
provi sions of the Boren Anendnent), Respondent had published the
foll ow ng additional notice in the August 21, 1998, edition of

the Florida Adm nistrative Wekly:
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The Fl orida Agency for Health Care

Adm ni stration (the Agency), Bureau of
Medi cai d Program Anal ysi s provides the
foll ow ng public notice regarding

rei nbursenent for Internediate Care
Facilities for the Mentally Retarded and
Devel opnental | y Di sabl ed (1 CF- MR/ DD)
facilities.

PURPOCSE: To conply wth federal public
notice requirenments in Section 1902(a)(13) (A
of the Social Security Act in changing

rei nbursenent for internediate care
facilities for the nentally retarded, the
Agency is publishing the proposed rates, the
met hodol ogi es underlyi ng the establishment of
such rates, and justification for the
proposed rates. The Agency is in the process
of amending its | CF MR/ DD rei nbursenent plan
with the Health Care Financing Adm nistration
(HCFA). The proposed anmendnent will revise
the current plan to only apply to publicly
owned and publicly operated | CF MR/ DD
facilities and will create a new

rei nbursenent plan for ICF-MR/ DD facilities
that are not publicly owned and publicly
operated (Facilities fornmerly known under
Florida State law as ICF/ DD Facilities).

PROPOSED RATES: The proposed rates,
effective Qctober 1, 1998, for publicly owned
and publicly operated ICF-MR/ DD facilities
will be rates resulting fromthe current

nmet hodol ogy used to cal cul ate rates, except
that the target Ilimtation factor and the
requi renent for automatic rebasing wll be
elimnated. The proposed rates, effective
Cctober 1, 1998, for ICF-MR/ DD facilities
that are not publicly owned and publicly
operated (Facilities formerly known under
Florida State law as ICF/ DD Facilities) wll
be rates resulting fromthe current

nmet hodol ogy used to cal cul ate rates, except
that the target limtation factor will be
reduced from1.786 to 1.4 and the requirenent
for automatic rebasing will be elimnated.

MEHTODOLOG ES: The net hodol ogi es under| yi ng

the establishnment of the proposed rates for
| CF-MR/DD facilities that are publicly owned
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and operated are based on the nethodol ogi es
currently used for calculating rates, except
that the target Ilimtation factor and the
requi renent for automatic rebasing will be
elimnated. The nethodol ogi es underlying the
establi shment of the proposed rates for |CF-
MR/DD facilities that are not publicly owned
and operated (Facilities formerly known under
Florida State law as ICF/ DD Facilities) are
based upon the current nethodol ogy used to
cal cul ate rates, except that the target
l[imtation factor will be reduced from 1. 786
to 1.4 and the requirenent for automatic
rebasing will be elimnated.

JUSTI FI CATION:  The justification for the
proposed rates is based on the | egislative
directive provided in Section 13, of House
Bill 4205 (Inplenmenting Bill for the 1998-
1999 Ceneral Appropriations Act.) This
section directs the Agency to inplenent
changes in the Medicaid reinbursenent

met hodol ogy, as soon as feasible, to contain
gromh in expenditures in facilities formerly
known as ICF/ DD facilities. The Agency is
proposi ng the above rates and changes in

nmet hodol ogy, effective October 1, 1998, to
conply with the legislative direction.

Provi ders, beneficiaries and their
representatives, and other concerned State
residents may provide witten comrent on the
proposed rates, nethodol ogi es and
justification underlying the establishnent of
such rates. Witten comments may be
submtted to: John Owens, Agency for Health
Care Adm nistration, Post Ofice Box 12400,
Tal | ahassee, Florida 32317-2400. Witten
comments should be submtted no |ater than
Septenber 10, 1998. Copies of the

rei mbursenent plans incorporating the above
changes may be obtai ned by contacting John
Ownens, Medi caid Cost Rei mbursenent Secti on,
at the address noted above.

Petitioner's Chall enge
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69. On Septenber 9, 1998, Petitioner filed with the
Division a petition challenging the Proposed Rul es pursuant to
Chapter 120, Florida Statutes.

Petitioner's Proposal for Lower Cost Regul atory Alternative

70. On that sanme day, Septenber 9, 1998, Petitioner filed
wi th Respondent a Proposal for Lower Cost Regulatory Alternative,
whi ch provided as foll ows:

SUNRI SE COVWUNI TY, INC. submits the follow ng
Proposal for Lower Cost Regul atory
Alternative in regard to Agency for Health
Care Adm nistration proposed rules entitled
"Paynent Met hodol ogy for | CF/ MR-DD Services
[in] Publicly Owmed and Publicly Operated
Facilities,"” Rule No. 59G 6. 040, and "Paynent
Met hodol ogy for Services and Facilities Not
Publicly Omed and Publicly Operated
(Facilities Fornmerly Known as | CF/ DD
Facilities)," Rule No. 59G 6. 045, published
in the Florida Admnistrative . . . Wekly on
August 21, 1998, and states as foll ows:

1. The Agency for Health Care Adm nistration
and governi ng Medi cai d rei nbursenent
principles already require that no costs may
be rei nbursed unl ess they are both reasonabl e
and necessary.

2. A significant burden is inposed on the
regul at ed persons, as well as a significant
burden on the Agency for Health Care

Adm ni stration, in the above-proposed rul es
based on the conpl ex procedures for rate
setting.

3. Since the | CF/ MR- DD program al ready
requires efficiency by only permtting

rei mbursenent of reasonabl e and necessary
costs and since the Agency nust pay
sufficient rates to insure that there is
adequate quality of care and adequate access
to availability of services and nust

ot herwi se conply with federal Medicaid

provi sions, Sunrise respectfully submts that
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a lower cost regulatory alternative exists,
towt: a paynent of all reasonable and
necessary costs together with continuation of
the current auditing by the Agency for Health
Care Adm nistration to insure that no costs
are rei nbursed unl ess they are reasonabl e and
necessary.

4. Moreover, a plan such as that proposed
herei n has been eval uated by the Agency and
proposed for adoption for publicly owned and
operated facilities.

5. Sunrise Community, Inc. is |ocated a 9040
Sunset Drive, Suite #70-A, Mam, Florida
33173 and is an operator of |arge and snal

| CF/ MR-DD facilities, both publicly owed and
privately owned, and has a substanti al
interest in these rules.

71. In response to Petitioner's Proposal for Lower Cost
Regul atory Alternative, Respondent issued the follow ng Statenent
of Estinmated Regul atory Costs:

Detailed belowis the Statenent of Estinmated
Regul atory Costs prepared by the Agency for
Health Care Adm nistration ("Agency") as it
pertains to the anmendnent of Rule 59G 6. 040,
F. A C., Paynent Methodol ogy for | CF MR- DD
Services in Publicly Owmed and Qperated
Facilities, and the adoption of Rule 59G
6.045, F. A C., Paynent Methodol ogy for
Services in Facilities Not Publicly Owmed and
Publicly Operated (Facilities Fornerly Known
As I CF/ DD Facilities).

The amendnent to Rule 59G 6.040 wll effect
twenty-one (21) providers of | CF/ DD services.
The adoption of Rule 59G 6.045 w Il effect

ni nety-one (91) facilities fornmerly known as
|CF/ DD facilities. Entities affected by
these rules operate State ICF/ DD facilities
and facilities formerly known as | CF/ DD
facilities where they provide | CF/ DD services
to residents living in their respective
facilities. These entities receive

rei nbursenment fromthe Florida Medicaid
Program for providing these services.
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It is estimated that there will be no cost to
t he Agency or any other state and | ocal
government entities in inplenmenting the
anendnent to Rule 59G 6. 040 and the adoption
of Rule 59G6.045. It is anticipated that

i npl enmenting these rules will provide savings
in state general revenues.

It is anticipated that there wll be no
transactional costs incurred by the entities
required to conply with these rules. The
referenced rules detail the reinbursenent

nmet hodol ogy enpl oyed by the Florida Medicaid
Programto reinburse facilities that provide
| CF/ DD services to Medicaid recipients. The
anendnent to Rule 59G 6. 040 and adopti on of
Rul e 59G 6. 045 do not require any of the
affected entities to incur new costs for

pur poses of conplying with the requirenents
of the rules nor do they require any
additional costs to be incurred for reporting
pur poses.

As noted above Rules 59G 6. 040 and 59G 6. 045
detail the reinbursenent nethodol ogy used by
the Florida Medicaid Programto rei nburse
facilities that provide |ICF/ DD services to
Medi cai d reci pi ents. The proposed anendnent
to Rule 59G 6. 040 and the adoption of Rule
59G 6. 045 are being made to establish the

| evel of reinbursenent that will be paid by
the Medicaid programfor facilities providing
| CF/ DD services. The inplenentation of these
rules wll not require any additional

expendi tures or place new regul atory

requi renents on small businesses as defined
by s. 288.703. These rules will have no

i npact on small counties or small cities, as
none of the facilities affected by the rules
are counties or cities.

The proposed changes to Rul es 59G 6. 040 and
59G 6. 045 are being made at the direction of
the Florida Legislature. House Bill 4205,
Section 13 directed the Agency to inplenent
changes in the Medicaid reinbursenent

met hodol ogy to contain the growh in
expenditures in facilities fornmerly known as
|CF/ DD facilities. It is the Agency's intent
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to comply with the direction of the Florida
Legi sl ature by inplenenting these changes in
rul e.

In response to the publication of the Notice
of Proposed Rule for the anmendnent of Rule
59G 6. 040 and the adoption of Rule 59G 6. 045
in the Florida Adm nistrative Wekly, August
21, 1998, Vol une 24, Nunber 34, a Proposal
for Lower Cost Regul atory Alternative was
submtted to the Agency. The proposed | ower
cost regulatory alternative offered is that,
"a paynent of all reasonabl e and necessary
costs together with continuation of the
current auditing by the Agency for Health
Care Adm nistration to insure that no costs
are rei nbursed unl ess they are reasonabl e and
necessary.

The Agency does not accept the proposed | ower
cost regulatory alternative submtted. To
accept the proposed alternative would be
contrary to established Medicaid

rei mbursenent policies and the intent of the
Florida Legislature in directing the Agency
to make the proposed changes in rule. Both
of the proposed rules require facilities
bei ng rei nbursed by Medicaid for | CF/ DD
services to report costs in accordance with
the appropriate rei nbursenment plan. To
determ ne the | evel of reinbursenent under
Rul e 59G 6. 045, a target rate of inflation
for cost increases is used as a neasure of
efficient operation. To elimnate the use of
a target rate of inflation would void the
cost contai nnent features used by the

Medi caid programto control expenditures and
be opposite the directive given to the Agency
by the Florida Legislature.

CONCLUSI ONS OF LAW

72. In the instant case, Petitioner is challenging the
Respondent's Proposed Rul es pursuant to Section 120.56, Florida
Statutes, which provides, in pertinent part, as foll ows:

120. 56 Challenges to rules. -
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(1) GENERAL PROCEDURES FOR CHALLENG NG THE
VALIDITY CF A RULE OR A PROPCSED RULE. —

(a) Any person substantially affected

by . . . a proposed rule may seek an

adm nistrative determnation of the
invalidity of the rule on the ground that the
rule is an invalid exercise of del egated

| egi sl ative authority.

(b) The petition seeking an adm nistrative
determ nation nust state with particularity
the provisions alleged to be invalid with
sufficient explanation of the facts or
grounds for the alleged invalidity and facts
sufficient to show that the person
challenging a rule is substantially affected
by it, or that the person challenging a
proposed rule would be substantially affected
by it.

(c) The petition shall be filed with the

di vi si on which shall, inmediately upon
filing, forward copies to the agency whose
rule is chall enged, the Departnent of State,
and the conmmttee. Wthin 10 days after
receiving the petition, the division director
shall, if the petition conplies with the
requi renents of paragraph (b), assign an

adm ni strative |aw judge who shall conduct a
hearing wthin 30 days thereafter, unless the
petition is withdrawn or a continuance is
granted by agreenent of the parties or for
good cause shown. . . . The failure of an
agency to follow the applicable rul emaki ng
procedures or requirenents set forth in this
chapter shall be presuned to be materi al
however, the agency may rebut this
presunption by showi ng that the substanti al
interests of the petitioner and the fairness
of the proceedi ngs have not been i npaired.

(d) Wthin 30 days after the hearing, the
adm ni strative |aw judge shall render a
deci sion and state the reasons therefor in
witing. The division shall forthwith
transmt copies of the adm nistrative | aw
judge' s decision to the agency, the
Departnent of State, and the conmmttee.
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(e) Hearings held under this section shal
be conducted in the sane manner as provided
by ss. 120.569 and 120.57, except that the
adm ni strative |law judge's order shall be
final agency action. The petitioner and the
agency whose rule is challenged shall be
adverse parties. Oher substantially

af fected persons may join the proceedi ngs as
i ntervenors on appropriate terns which shal
not unduly delay the proceedings. Failure to
proceed under this section shall not
constitute failure to exhaust adm nistrative
remedi es.

(2) CHALLENG NG PROPOSED RULES; SPECI AL
PROVI SI ONS. —

(a) Any substantially affected person may
seek an adm nistrative determ nation of the
invalidity of any proposed rule by filing a
petition seeking such a determ nation with
the division within 21 days after the date of
publication of the notice required by s.
120.54(3)(a), wthin 10 days after the final
public hearing is held on the proposed rule
as provided by s. 120.54(3)(c), wthin 20
days after the preparation of a statenent of
estimated regul atory costs required pursuant
to s. 120.541, if applicable, or within 20
days after the date of publication of the
notice required by s. 120.54(3)(d). The
petition shall state with particularity the
obj ections to the proposed rule and the
reasons that the proposed rule is an invalid
exerci se of delegated |egislative authority.
The agency then has the burden to prove that
the proposed rule is not an invalid exercise
of delegated |egislative authority as to the
obj ections raised. Any person who is
substantially affected by a change in the
proposed rule may seek a determ nation of the
validity of such change.

(b) The admnistrative | aw judge nay decl are
the proposed rule wholly or partly invalid.
The proposed rule or provision of a proposed
rul e declared invalid shall be w thdrawn by

t he adopti ng agency and shall not be adopted.
No rule shall be filed for adoption until 28
days after the notice required by s.
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120.54(3)(a), until 21 days after the notice
required by s. 120.54(3)(d), until 14 days
after the public hearing, until 21 days after
preparation of a statenment of estimted

regul atory costs required pursuant to s.

120. 541, or until the adm nistrative | aw

j udge has rendered a deci si on, whichever
applies. However, the agency may proceed
with all other steps in the rul emaking
process, including the holding of a
factfinding hearing. |In the event part of a
proposed rule is declared invalid, the
adopting agency may, in its sole discretion,
wi thdraw the proposed rule in its entirety.
The agency whose proposed rul e has been
declared invalid in whole or part shall give
notice of the decision in the first avail able
issue of the Florida Adm nistrative Wekly.

(c) When any substantially affected person
seeks determ nation of the invalidity of a
proposed rule pursuant to this section, the
proposed rule is not presuned to be valid or
i nval i d. :

73. "A party challenging a proposed rule [pursuant to
Section 120.56, Florida Statutes] has the burden of establishing
a factual basis for the objections to the rule, and then the
agency has the ultinmate burden of persuasion to show that the
proposed rule is a valid exercise of delegated |egislative

authority.” Agency for Health Care Adm ni stration, Board of

Clinical Laboratory Personnel v. Florida Coalition of

Prof essi onal Laboratory Organi zations, Inc., 1998 W. 558983 (Fl a.

1st DCA Septenber 4, 1998); St. Johns R ver Water Managenent

District v. Consolidated Tonbka Land Co., 717 So. 2d 72, 76 (Fl a.

1st DCA 1998).
74. A proposed rule may be chal | enged pursuant to Section

120.56, Florida Statutes, only on the ground that it is an
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"invalid exercise of delegated |egislative authority," as defined
in Section 120.52(8), Florida Statutes,? which provides as
fol |l ows:

(8 "Invalid exercise of del egated

| egi sl ative authority" nmeans action which
goes beyond the powers, functions, and duties
del egated by the Legislature. A proposed or
existing rule is an invalid exercise of

del egated |l egislative authority if any one of
the foll ow ng applies:

(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
or requirenents set forth in this chapter;

(b) The agency has exceeded its grant of
rul emeki ng authority, citation to which is
required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw

i npl emented, citation to which is required by
s. 120.54(3)(a)1.;

(d) The rule is vague,?® fails to establish
adequat e standards for agency deci sions, or
vests unbridled discretion in the agency;

(e) The rule is arbitrary or capricious;?®

(f) The rule is not supported by conpetent
subst anti al evi dence; or

(g) The rule inposes regulatory costs on the
regul ated person, county, or city which could
be reduced by the adoption of |ess costly
alternatives that substantially acconplish
the statutory objectives

A grant of rulemaking authority i s necessary
but not sufficient to allow an agency to
adopt a rule; a specific lawto be
inplemented is also required. An agency may
adopt only rules that inplenment, interpret,
or make specific the particul ar powers and
duties granted by the enabling statute. No
agency shall have authority to adopt a rule
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only because it is reasonably related to the
pur pose of the enabling legislation and is
not arbitrary and capricious, nor shall an
agency have the authority to inplenent
statutory provisions setting forth general

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general ly describing the powers and functions
of an agency shall be construed to extend no
further than the particular powers and duties
conferred by the sane statute.*

The adm nistrative | aw judge assigned to hear the chall enge may
decl are the proposed rule invalid only if one (or nore) of the
"seven circunstances" enunerated in subsections (8)(a) through
(f) of Section 120.52, Florida Statutes, are found to exist. See

St. Johns River Water Managenent District v. Consolidated Tonoka

Land Co., 717 So. 2d 72, 77 (Fla. 1st DCA 1998). To base a

finding of invalidity on circunstances not specifically nmentioned
in Section 120.52(8), Florida Statutes, would be an inperm ssible
extension of the admnistrative |law judge's authority beyond the

boundari es established by the Legislature. See Monlit Waters

Apartnments v. Caul ey, 666 So. 2d 898, 900 (Fla. 1996) ("Under the

principle of statutory construction, expressio unius est exclusio

alterius, the nention of one thing inplies the exclusion of

another."); Cty of Cape Coral v. GAC Utilities, Inc., of

Florida, 281 So. 2d 493, 495-96 (Fla. 1973)("All admnistrative
bodi es created by the Legislature are not constitutional bodies,
but, rather, sinply nere creatures of statute. This, of course,
includes the Public Service Conmssion. . . . As such, the

Comm ssion's powers, duties and authority are those and only
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those that are conferred expressly or inpliedly by statute of the
State. . . . Any reasonable doubt as to the | awful existence of
a particular power that is being exercised by the Conm ssion nust
be resol ved agai nst the exercise thereof, . . . and the further

exerci se of the power should be arrested."); Coastal Petrol eum

Conpany v. Departnment of Environnmental Protection, 649 So. 2d 930

(Fla. 1st DCA 1995)("Relying upon the well established principle
that the powers of adm nistrative agencies are nmeasured and
[imted by the statutes or acts in which such powers are
expressly granted or inplicitly conferred, . . . the appellants
correctly argue that the final order nust be reversed because the
departnment acted wi thout authority and contrary to |l egislative
intent when it required security in excess of the annual fund

fee."); Sun Coast International, Inc. v. Departnent of Business

Regul ation, 596 So. 2d 1118, 1121 (Fla. 1st DCA 1991)("[ A]
| egi slative direction as to how a thing shall be done is, in
effect, a prohibition against its being done in any other way.");

Schiffman v. Departnent of Professional Regul ation, Board of

Phar macy, 581 So. 2d 1375, 1379 (Fla. 1st DCA 1991) ("An
adm ni strative agency has only the authority that the |egislature

has conferred it by statute."); Departnent of Environnental

Regul ation v. Puckett QGIl, 577 So. 2d 988, 991 (Fla. 1st DCA

1991) ("W are of the viewthat if it was DOAH s intent in
adopting rule 221-6.035(5)(a) to establish a jurisdictional tinme

limtation upon the filing of an agency's responsive pleading to
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a petition for fees and costs, DOAH has acted in excess of any
express or reasonably inplied delegated | egislative authority.

It is well recognized that the powers of adm nistrative agencies
are neasured and limted by the statutes or acts in which such
powers are expressly granted or inplicitly conferred.").

75. In the instant case, Petitioner objects to the Proposed
Rul es on various grounds. Anobng its argunents is that the
Proposed Rules "constitute[] an invalid exercise of del egated
| egislative authority as [they] go[] beyond the powers, functions
and duties delegated by the legislature” and are arbitrary and
capri ci ous.

76. "[T]he review standards for assessing the [substantive]
validity of proposed rules [were] drastically altered by the 1996
amendnents to Florida's Adm nistrative Procedure Act.

[ T he 1996 [L]egislature intended, through its enactnent of
sections 120.52(8) and 120.536(1),3 Florida Statutes . . . to
overrule earlier Florida decisions to the extent that they had
held a rule was a valid exercise of delegated |egislative
authority if it was reasonably related to the enabling statute

and not arbitrary or capricious." Departnent of Business and

Prof essi onal Regul ation v. Cal der Race Course, Inc., 1998 W

422515 (Fla. 1st DCA July 29, 1998).
77. Under the current statutory framework, "the proper test
to determine whether a rule is a valid exercise of del egated

authority is a functional test based on the nature of the power
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or duty at issue and not the level of detail in the | anguage of
the applicable statute. The question is whether the rule falls
wi thin the range of powers the Legislature has granted to the
agency for the purpose of enforcing or inplenenting the statutes
wWithinits jurisdiction. Arule is a valid exercise of del egated
| egislative authority if it regulates a matter directly within
the class of powers and duties identified in the statute to be

i npl emented. This approach neets the |egislative goal of
restricting the agencies' authority to promul gate rules, and, at
the sane tinme, ensures that the agencies will have the authority
to performthe essential functions assigned to them by the

Legislature.” St. Johns R ver Water Managenment District v.

Consol i dat ed Tonoka Land Co., 717 So. 2d 72, 80-81 (Fla. 1st DCA

1998).

78. Applying these principles to the instant case, it is
evi dent that Respondent has the statutory authority to adopt the
Proposed Rules. 1In subsection (22) of Section 409.908, Florida
Statutes, the statutory provision which Respondent seeks to
i npl enment by adopting the Proposed Rules, the Florida Legislature
di rects Respondent "to contain the growh in expenditures in
facilities formerly known as | CF/ DD facilities"®* by
"“inplement[ing] changes in the Medicaid nethodol ogy," such as
"[r]eduction in the target rate of inflation"; "[e]limnation of
rebase provisions"; and "[s]eparate reinbursenent plans for

facilities that are governnent operated versus facilities that
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are privately owned."*

This is precisely what Respondent
proposes to do by adopting the Proposed Rules. Taking such
proposed action, therefore, would not be arbitrary and
capricious, but rather would clearly be "within the range of
powers the Legislature has granted to [ Respondent] for the
pur pose of enforcing or inplenmenting the statutes within its
jurisdiction.”

79. Petitioner nmakes the argunent that Respondent is
w thout the authority to adopt the Proposed Rul es because such
action would be in violation of federal Medicaid | aw and the
Anericans with Disabilities Act, as well as a "Federal District
Court Order and Federal District Court Injunction” (which were
based on principles of federal |aw*), and therefore would be
arbitrary and capricious and contrary to the mandate contained in
the prefatory | anguage of Section 409.908, Florida Statutes, that
Respondent "rei nmburse Medicaid providers, in accordance
wth . . . federal law." This argunent overl ooks the clear (and
nost recent) expression of legislative intent in subsection (22)
of Section 409.908, Florida Statutes, which specifically
addresses the reimbursement of | CF/ DD providers.* Reading
subsection (22) (with its reference to the "repeal of the Boren
Amendnent ") together with the prefatory | anguage of Section
409.908, Florida Statutes, it is apparent that, when it enacted
Chapter 98-46, Laws of Florida, the Legislature was of the view

that, "in light of the repeal of the Boren Amendnent," federal
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| aw di d not prohibit Respondent from nmeking the changes to the
exi sting | CF/ DD Met hodol ogy described in subsection (22).3¢

QG herwi se, it would not have aut horized Respondent to make these
changes. To accept Petitioner's argunent that (contrary to the
view taken by the Legislature) the changes that Respondent
proposes to make to the existing | CF/ DD Met hodol ogy are not "in
accordance with . . . federal law' and to invalidate the Proposed
Rul es on the basis of such conflict would render the
Legi sl ature's addition of subsection (22) to Section 409. 908,
Florida Statutes, which specifically authorizes Respondent to
make such changes, neani ngless and without force and effect.

Thi s the undersigned cannot do.® See Pal m Harbor Special Fire

Control District v. Kelly, 516 So. 2d 249 (Fla. 1987)("[I]t is

axiomatic that an adm nistrative agency has no power to declare a

statute void or otherwi se unenforceable."); Secretary of State v.

MIligan, 704 So. 2d 152, 157 (Fla. 1st DCA 1997)("[A]ln

adm ni strative agency has no power to declare a statute void or
ot herwi se unenforceable and there is no obligation to defer to an
agency interpretation that results in a statute being voi ded by

admnistrative fiat."); Holnmes v. City of West Pal m Beach, 627

So. 2d 52 (Fla. 4th DCA 1993) ("[ Al ppel |l ee correctly contends that
because it is an adm nistrative agency, rather than a court, it
cannot circunvent unanbi guous statutory provisions in the

interest of fairness and due process considerations. . . . It
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| acks the power to declare a statute void or otherw se
unenf orceabl e. ") . 38
80. Petitioner also contends that the "Proposed Rul es are

vague or fail to establish standards for Agency deci sions and/or
vest unbridled discretion in the Agency,"” in violation of Section
120.52(8)(d), Florida Statutes, inasnmuch as the "[P]roposed rules
as stated fail to identify the nmethodol ogy to be used for
rei mbursenent, fail to refer to the applicabl e rei mbursenent
pl an, and, in short, require [Petitioner] and the general public
to necessarily guess the rules' neaning." It is true that
nei ther the Proposed Public Plan, nor the Proposed Private Pl an,
is set out in full in the Proposed Rules. The Proposed Rul es,
however, do refer to the Proposed Public Plan and Proposed
Private Pl an and i ncorporate them by reference, as permtted by
Section 120.54(1)(i), Florida Statutes, which provides, in
pertinent part, as follows:

A rule may incorporate material by reference

but only as the material exists on the date

the rule is adopted.
See al so Section 409.908, Florida Statutes ("[T] he agency shal
rei mburse Medicaid providers . . . according to nmethodol ogi es set
forth in the rules of the agency and in policy manuals and

handbooks i ncorporated by reference therein.").?

The Proposed
Public Plan and Proposed Private Plan, therefore, are part of the
Proposed Rules. These plans set forth in detail the

nmet hodol ogi es that woul d be used by Respondent to determ ne the
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anount of Medicaid paynents | CF/ DD providers would receive if the
Proposed Rul es were adopted. The plans are not vague and woul d
not vest Respondent with unbridled discretion. They contain
adequat e standards to gui de Respondent in making its Medicaid

rei mbur senent decisions. Accordingly, adopting the Proposed

Rul es woul d not constitute an "invalid exercise of del egated

| egi slative authority,”™ within the nmeani ng of Section
120.52(8)(d), Florida Statutes.

81. Petitioner further challenges the Proposed Rul es on
procedural grounds. More specifically, Petitioner argues that
Respondent has failed to conply with applicable notice
requi renents in devel oping the Proposed Rules. As noted above,
adopting a proposed rule would be an "invalid exercise of
| egi sl atively del egated authority,” as defined in Section
120.52(8)(a), Florida Statutes, if "[t]he agency has materially*
failed to follow the applicabl e rul emaki ng procedures or
requi renents set forth in [Chapter 120, Florida Statutes]."”
Anmong t he procedural rul emaking requirenents set forth in Chapter
120, which, if not followed, may result in a finding that there
woul d be "an invalid exercise of delegated |egislative
authority,"” as contenplated by subsection (8)(a) of Section
120.52, Florida Statutes, are the notice requirenments found in
subsection (3)(a) of Section 120.54, Florida Statutes, which
provides, in pertinent part, as foll ows:

(3) ADOPTI ON PROCEDURES. —
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(a) Notices.-—

1. Prior to the adoption, anmendnent, or
repeal of any rule other than an energency
rul e, an agency, upon approval of the agency
head, shall give notice of its intended
action, setting forth a short, plain

expl anation of the purpose and effect of the
proposed action; the full text of the
proposed rule or anmendnent and a sunmary
thereof; a reference to the specific

rul emaki ng authority pursuant to which the
rule is adopted; and a reference to the
section or subsection of the Florida Statutes
or the Laws of Florida being inplenented,
interpreted, or nmade specific. The notice
shall include a summary of the agency's
statenent of the estimated regul atory costs,
if one has been prepared, based on the
factors set forth in s. 120.541(2), and a
statenent that any person who w shes to
provi de the agency with i nformation regarding
the statenent of estimted regul atory costs,
or to provide a proposal for a | ower cost
regul atory alternative as provided by s.
120.541(1),* nust do so in witing within 21
days after publication of the notice. The
notice nust state the procedure for
requesting a public hearing on the proposed
rule. Except when the intended action is the
repeal of a rule, the notice shall include a
reference both to the date on which and to
the place where the notice of rule

devel opnent that is required by subsection
(2) appeared.

2. The notice shall be published in the
Florida Adm nistrative Wekly not |ess than
28 days prior to the intended action. The
proposed rule shall be available for

i nspection and copying by the public at the
time of the publication of notice.

3. The notice shall be mailed to all persons
named in the proposed rule and to all persons
who, at |east 14 days prior to such mailing,
have made requests of the agency for advance
notice of its proceedings. The agency shal

al so give such notice as is prescribed by
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rule to those particul ar classes of persons
to whomthe intended action is
di r ect ed.

82. It appears that Respondent has conplied with these
notice requirenents set forth in Chapter 120, Florida Statutes,
to the extent applicable. Petitioner does not expressly contend
otherwise. Rather, it argues that Petitioner has failed to
conply with the notice requirenents set forth in 42 USC Section
1396a(a) (13) (A) and 42 CFR Section 447.205(a); however, to the
extent that these provisions of federal |aw may inpose procedural
requi renents different fromthose prescribed in Chapter 120,
Florida Statutes, Respondent's failure to conply with these
federal requirenents would not be an "invalid exercise of
del egated |l egislative authority,” within the neaning of Section

120.52(8)(a), Florida Statutes.** Only the failure to follow the

appl i cabl e rul emaki ng procedures or requirenents of Chapter 120,

Florida Statutes, would constitute such an "invalid exercise of

del egated | egislative authority.”

83. Areviewof the record in the instant case reveal s that
Petitioner has established that, in all material respects (both
substantive and procedural), the Proposed Rul es would not be
"invalid exercises of delegated |legislative authority,” within
t he nmeani ng of Section 120.52(8), Florida Statutes.

Accordingly, it is hereby ORDERED that Petitioner's petition
chal I engi ng the Proposed Rul es pursuant to 120.56, Florida

Statutes, is dismssed.
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DONE AND ORDERED this 4th day of January, 1999, in

Tal | ahassee, Leon County, Florida.

STUART M LERNER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 4th day of January, 1999.

ENDNOTES
142 USC Section 1396a(a)(13)(A) provides as foll ows:
8§ 1396a. State plans for nedical assistance
(a) Contents
A State plan for nedical assistance nust--
(13) provide--

(A) for a public process for determ nation
of rates of paynent under the plan for
hospital services, nursing facility services,
and services of internediate care facilities
for the nentally retarded under which--

(1) proposed rates, the nethodol ogies
underlying the establishment of such rates,
and justifications for the proposed rates are
publ i shed,

(1i) providers, beneficiaries and their
representatives, and other concerned State
residents are given a reasonabl e opportunity
for review and conmment on the proposed rates,
met hodol ogi es, and justifications,
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(tit) final rates, the nmethodol ogies
underlying the establishment of such rates,
and justifications for such final rates are
publ i shed, and

(tv) in the case of hospitals, such rates
take into account (in a manner consi stent

Wi th section 1923) the situation of hospitals
whi ch serve a disproportionate nunber of | ow
incone patients with special needs."

42 CFR Section 447.205(a) provides as foll ows:

Section 447.205 Public notice of changes in
St at ew de net hods and standards for setting
paynment rates.

(a) Wen notice is required. Except as
specified in paragraph (b) of this section,

t he agency nust provide public notice of any
significant proposed change in its nethods
and standards for setting paynent rates for
servi ces.

(b) When notice is not required. Notice is
not required if--

(1) The change is being nade to conformto
Medi care nethods or | evels of reinbursenent;

(2) The change is required by court order;
or

(3) The change is based on changes in
whol esal ers' or manufacturers' prices of
drugs or materials, if the agency's

rei mbursenent systemis based on materia
cost plus a professional fee.

(c) Content of notice. The notice mnust--

(1) Describe the proposed change in nethods
and st andards;

(2) Gve an estimate of any expected
i ncrease or decrease in annual aggregate
expendi t ures;

(3) Explain why the agency is changing its
met hods and st andar ds;
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(4) ldentify a local agency in each county
(such as the social services agency or health
departnent) where copies of the proposed
changes are available for public review

(5 Gve an address where witten conments
may be sent and reviewed by the public; and

(6) |If there are public hearings, give the
| ocation, date and tinme for hearings or tel
how this informati on nay be obt ai ned.

(d) Publication of notice. The notice nust--

(1) Be published before the proposed
effective date of the change; and

(2) Appear as a public announcenent in one
of the follow ng publications;

(1) A State register simlar to the FEDERAL
REG STER

(i1) The newspaper of widest circulation in
each city with a popul ati on of 50,000 or
nor e.

(ii1) The newspaper of widest circulation in
the State, if there is no city with a
popul ati on of 50,000 or nore.

42 USC Section 1396a(a)(30)(A) provides as foll ows:

8§ 1396a. State plans for nedical assistance
(a) Contents
A State plan for nedical assistance nust--

(30) (A provide such nethods and procedures
relating to the utilization of, and the
paynment for, care and services avail able
under the plan (including but not limted to
utilization review plans as provided for in
section 1396b(i)(4) of this title) as may be
necessary to safeguard agai nst unnecessary
utilization of such care and services and to
assure that paynents are consistent with
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ef ficiency, econony, and quality of care and
are sufficient to enlist enough providers so
that care and services are avail abl e under
the plan at least to the extent that such
care and services are available to the
general popul ation in the geographic area;

* On Decenber 14, 1998, Respondent filed a notion requesting an
extension of tinme to file its supplenental proposed final order.
By order issued Decenber 15, 1998, the notion was granted, and
the deadline for filing Respondent's suppl enental proposed final
order was extended to Decenber 23, 1998.

> On Decenber 22, 19998, Respondent filed a Mdtion to Strike
portions of the Proposed Findings of Fact Petitioner had
submtted. On that sane day (Decenber 22, 1998), the undersigned
i ssued an Order in which he disposed of the notion by stating the
fol | ow ng:

To the extent that Respondent requests that

t hese portions of Petitioner's Proposed

Fi ndi ngs of Fact be stricken and not

consi dered by the undersigned, the notion is
her eby DENI ED; however, the undersigned wll
take into consideration the argunents nmade in
Respondent’'s notion in eval uating
Petitioner's Proposed Findings of Fact.

® Previously, these facilities were referred to as "I CF/ MRs."

" There are currently four state-owned and operated | CF/ DDs, al
of which are located in isolated, rural areas. Historically,

t hese | CF/ DDs have been nore costly to operate than privately-run
| CF/ DDs.

8 Petitioner has a very small number of "private pay" clients,

but it does not provide them services in an | CF/ DD setting.

° Presently, there are approxi mately 3600 residents of | CF/ DDs

in Florida. Approximately, 2200 of themare in privately-owned
and/ or operated | CF/ DDs.

 Florida ranks next to last anong the fifty states in terns of
the amount it spends on its devel opnentally disabled citizens.

1 The "purpose" of the rules in Chapter 59G Florida Statutes,
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is described in Rule 59G 1.001, Florida Adm nistrati ve Code, as
foll ows:

The agency adopts these rules to conply with
the requirenents of Chapter 409, Florida
Statutes. Al rules in 59G F.A C., nust be
read in conjunction with the statutes,
federal regulations, and all other rules and
regul ations pertaining to the Medicaid
program

12 Studi es conducted in or around 1989 reflected that inflation

in Florida was higher than the national average.

13 Perhaps the nost significant of these differences (for

pur poses of Medicaid reinbursenent) is that alnost all of the
residents of |ICF/ DDs are Medicaid recipients, whereas no nore
than 30 to 40% of nursing hone residents are Medicaid recipients.
Unli ke | CF/DDs, nursing hones are able to conpensate for |ack of
Medi cai d underfundi ng by charging nore for services they provide
t heir non- Medi cai d residents.

Y I'n a footnote, Judge Nesbitt observed the foll ow ng:

HRS has an incentive program which all ows
provi ders whose actual costs are | ower than
targeted costs to keep sone of the

di fference. However, because nearly al
provi ders are | osing substantial anmounts of
nmoney, this incentive is rarely triggered.

15 Judge Nesbitt commented in a footnote that "Florida providers

lost $2 million in one recent six-nmonth period."

* |In a footnote, Judge Nesbitt added the follow ng:

For exanple, as of June, 1990, the plan
permtted one of the Plaintiffs, Sunrise, to
pay their "direct care staff" only
$3. 85/ hour, at |east 50% | ess than the state
pays staff at its own ICF/ MR facilities. As
a result, Sunrise could not attract even
mnimally skilled individuals. The resulting
hi gh vacancy rate forced themto spend nore
noney on training, advertising and
recruitment, and the high turnover rate has
lead to a significantly dimnished standard
of care for patients. Also, Sunrise was
ultimately required to increase wages, and

t he acconpanyi ng i ncreased costs resulted in
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substantial |ayoffs, again significantly
i npacting on the quality of care.

7 I'n a footnote, Judge Nesbitt cited the follow ng exanple of a

provi der experiencing "these consistent and substanti al
unr ei nbursed costs":

For exanple, one Plaintiff, United Cerebral
Pal sy, has spent over $1 million of its own
noni es to pay for operating expenses arising
fromcare for patients, thereby diverting
funds urgently needed for capital

I nprovenents.

 |In a footnote, the Court added that "[t]he failure to obey the

requirenments of this prelimnary injunction may result in the
i nposition of any and all sanctions available to this Court."

¥ I'nthis Final Order, the underlining of statutory and rule

| anguage denotes that this | anguage was added by the Legislature
or agency; deletions are denoted by strike throughs.

20 Section 393.16, Florida Statutes, created the "Internediate
Care Facilities Trust Fund" for the purpose of granting |loans to
any "residential internmediate care facility for persons with
devel opnmental disabilities which is operated by a corporation for
profit or nonprofit corporation, by a partnership, or by a sole
proprietorship, which is operated, approved, or contracted under
the authority of the [appropriate state agency]; and whi ch houses
no nore than 15 persons with devel opnental disabilities."

2 |n a footnote, Judge Ferguson noted that these facilities

were "[p]reviously described as internediate care facilities for
the nentally retarded (I CF/ MRs)."

22 42 CFR Section 430.10 defines a "state plan" as foll ows:

The State plan is a conprehensive witten
statenent submtted by the [state Medi cai d]
agency describing the nature and scope of its
Medi cai d program and gi ving assurance that it
will be admnistered in conformty with the
specific requirenents of title Xl X, the
regulations in this Chapter 1V, and other
applicable official issuances of the
Departnent [of Health and Human Servi ces].
The state plan contains all information
necessary for HCFA to determ ne whether the
pl an can be approved to serve as a basis for
Federal financial participation (FFP) in the
St ate program

79



23 State Medicaid plans and pl an anendments nust be subnmitted to

the HCFA for approval. 42 CFR Section 430.12.
24 As noted above, the Florida Legislature, in 1996 (in Chapter
96-417) had anended the definition of "internmediate care facility
or the devel opnentally disabled" or "ICFH/ DD" to reflect that the
termapplied only to "state-owned and-operated” facilities" and
not to privately-operated facilities. It was to these privately-
operated facilities that the Legi slature was obviously referring
when it used the term"facilities fornerly known as | CF/ DD
facilities." Al though Judge Ferguson had entered his Order on
Motion for Prelimnary Injunction in Craner v. Chiles staying the
effective date of Chapter 96-417, Laws of Florida, at the tine it
enacted Chapter 98-46, Florida Statutes, the Florida Legislature
had taken no formal action to undo the change that it had made in
1996 to the definition of "ICH/DD." (In fact, it has yet to take
any such action.)

2> The subsection of Section 409.908, Florida Statutes, that the
Proposed Rul es woul d i npl ement (subsection (22)) provides that
"[t]his subsection is repealed on July 1, 1999." Therefore, it
is not unreasonable, in attenpting to assess the potential inpact
of the Proposed Rules, to |look only at the one-year period (July
1, 1998, to June 30, 1999) that Section 409.908(22) wll be in
effect.

26 Private ICF/DD providers in Florida, as a group, currently

(under the existing plan) receive $117 mllion in Medicaid
paynent s.

27|t was not until 1987 that a definition for an "invalid

exerci se of delegated |legislative authority" was added to Chapter
120, Florida Statutes, as was observed in Florida League of
Cties v. Departnent of Environnental Regul ation, 603 So. 2d
1363, 1367 (Fla. 1st DCA 1992). See Chapter 87-385, Section 2,
Laws of Florida. This was after the case of Departnent of

Envi ronmental Regul ation v. Leon County, 344 So. 2d 297 (Fla. 1st
DCA 19977) (in which it was held that a "hearing officer, in the
exercise of quasi-judicial authority in furtherance of the

adm ni strative rul e-maki ng process, can determ ne whether or not
a Proposed rule violates the Florida Constitution if adopted")
was deci ded.

22 Arule is vague if persons of comon intelligence nust guess

as to the rule's neaning and if the | anguage used does not
apprise affected persons of the rule's effect on them See Cty
of St. Petersburg v. Pinellas County Policy Benevol ent

Associ ation, 414 So. 2d 293 (Fla. 2d DCA 1982).
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2 An "arbitrary" action is "one not supported by facts or

logic, or [is] despotic.™ A "capricious" action is "one which is
taken wi t hout thought or reason or [is] irrational[ ]." Agrico
Chem cal Co. v. Departnent of Environnmental Regul ation, 365

So. 2d 759, 763 (Fla. 1st DCA 1978). Action taken by an agency
that the Legislature has specifically authorized the agency to
take is neither arbitrary nor capricious. See Florida
Manuf act ured Housi ng Association, Inc., v. Departnent of Revenue,
642 So. 2d 626 (Fla. 1st DCA 1994) (proposed rul es that "add
not hi ng what soever to the requirenents of the [aw, but instead
fit squarely within [statute inplenented]"” not arbitrary or
capricious).

%0 The provisions of Section 120.58, Florida Statutes, follow ng

subsection (e) were added in 1996. See Chapter 96-159, Laws of
Fl ori da.

31 Section 120.536(1), Florida Statutes, provides as foll ows:

120. 536 Rul emaking authority; listing of
rul es exceeding authority; repeal;
chal | enge. —

(1) A grant of rulemaking authority is
necessary but not sufficient to allow an
agency to adopt a rule; a specific law to be
inplemented is also required. An agency may
adopt only rules that inplement, interpret,
or make specific the particul ar powers and
duties granted by the enabling statute. No
agency shall have authority to adopt a rule
only because it is reasonably related to the
pur pose of the enabling legislation and is
not arbitrary and capricious, nor shall an
agency have the authority to inplenent
statutory provisions setting forth general

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general ly describing the powers and functions
of an agency shall be construed to extend no
further than the particular powers and duties
conferred by the sane statute

%2 The Legislature directed Respondent to contain only the

growh in expenditures in privately-operated ICF/ DDs. It did not
order Respondent to take any action to limt expenditure growh
in state-run | CF/ DDs, or to nake any other changes to the

exi sting | CFH/ DD Met hodol ogy. (O course, if the Legislature
wants to limt the growh in expenditures in state-run | CF/ DDs,
it can acconplish this objective itself by sinply appropriating

| ess noney for the operation of these facilities. It is not
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necessary for Respondent to take any action for such cost
contai nnent to be achieved.)

%3 A year prior to adding subsection (22) to Section 409.908,
Florida Statutes, the Florida Legislature (in Chapter 96-417,
Section 11(1)(e), Laws of Florida) noted that "[t] here are
fundanmental differences in the respective roles of private and
public facilities that serve individuals with devel opnenta
disabilities and that these differences justify funding private
and public facilities through different fundi ng nmechani sns."

3 Both the "Federal District Court Order and Federal District
Court Injunction” were issued before the repeal of the Boren
Amendnent .

3%  See Hamilton County Board of County Conmi SsSioners v.
Department of Environnmental Regul ation, 587 So. 2d 1378, 1386
(Fla. 1st DCA 1991)("The nore recent 1988 laws and rules relating
specifically to biohazardous waste managenent control over the
pre-1988 |aws relating generally to solid waste nanagenent. See
Peterson v. State, Departnment of Environnmental Regul ation, 350
So. 2d 544, 545 (Fla. 1st DCA 1977) (1 nconsistencies between
statutes nmust be resolved in favor of the |ast expression of
legislative will); Adans v. Culver, 111 So. 2d 665, 667 (Fla.
1959) (a special statute covering a particular subject matter is
controlling over a general statutory provision covering the sanme
and ot her subjects in general ternms)").

% "It is axiomatic that all parts of a statute nust be read
together in order to achieve a consistent whole. . . . \ere
possi bl e, courts nust give full effect to all statutory

provi sions and construe related statutory provisions in harnony
with one another." Forsythe v. Longboat Key Beach Erosion
Control District, 604 So. 2d 452, 455 (Fla.1992).

3 Wiile it is true that, under the Supremacy Cl ause, if a state
| aw [ such as subsection (22) of Section 409.908, Florida
Statutes.] "actually conflicts with a federal statute or

regul ation, the state lawis invalid" (Public Health Trust of
Dade County v. Dade County, 693 So. 2d 562, 564 (Fla. 3d DCA
1996) ), determ ning whether subsection (22) of Section 409. 908,
Florida Statutes, conflicts with federal |Iaw is beyond the scope
of an adm nistrative |aw judge's authority.

%  The foregoing cases discuss the authority of state

adm ni strative agencies. They do not address the authority of
federal agencies, like the HCFA, which are charged with the
responsibility of reviewing state | aw (and acti on taken pursuant
thereto) for conpliance with applicable federal statutes and
regul ations. The HCFA is not prohibited fromw thhol di ng
approval of state plans or plan anmendnents nandated by the
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Florida Legislature that do not neet federal requirenents.

I ndeed, it is obligated to withhold its approval under such

ci rcunst ances. Accordingly, even though the undersigned is

w t hout power to invalidate, on the ground that they violate
federal |aw, the changes that Respondent proposes to nmake to the
| CF/ DD Met hodol ogy pursuant to subsection (22) of Section
409.908, Florida Statutes, the HCFA can still w thhold the
approval Respondent needs to inplenent these changes.

% The existing | CF/ DD Met hodol ogy is incorporated by reference
in the current version of Rule 59G 6.040, Florida Adm nistrative
Code. If the Legislature had di sapproved of Respondent's

i ncorporation of the methodol ogy by reference, it undoubtedly
woul d have, in addition to directing Respondent to nake "changes
in the Medicaid rei nbursenent nethodol ogy, as soon as feasible,
to contain the gromh in expenditures in facilities formerly
known as ICF/ DD facilities,"” also required Respondent to set out
the conplete text of the revised nethodology in its rules rather
than sinply incorporating the nethodol ogy by reference. The
Legi sl ature, however, did not inpose such an additional
requirenent. Its failure to have done so reflects its approval
of Respondent's incorporation by reference of the | CF/ DD

Met hodol ogy in Rule 59G 6.040, Florida Statutes. See State ex
rel. Szabo Food Services, Inc., of North Carolina v. D ckinson,
286 So. 2d 529, 531 (Fla. 1973)("When the Legislature reenacts a
statute, it is presuned to know and adopt the construction placed
thereon by the State tax admnistrators.").

0 As al so noted above, "[t]he failure of an agency to follow

t he applicabl e rul emaki ng procedures or requirenents set forth in
[ Chapter 120, Florida Statutes] shall be presuned materi al;
however, the agency may rebut this presunption by show ng that
the substantial interests of the petitioner and the fairness of

t he proceedi ng have not been inpaired.”

41 Section 120.541, Florida Statutes, provides as follows:

120. 541 Statenent of estimted regulatory
costs. —

(1)(a) A substantially affected person,

wi thin 21 days after publication of the
notice provided under s. 120.54(3)(a), may
submt to an agency a good faith witten
proposal for a | ower cost regulatory
alternative to a proposed rule which
substantially acconplishes the objectives of
the | aw being inplenented. The proposal nmay
include the alternative of not adopting any
rule, so long as the proposal explains how
the I ower costs and objectives of the | aw
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wi Il be achieved by not adopting any rule.

| f such a proposal is submtted, the 90-day
period for filing the rule is extended 21
days.

(b) Upon the subm ssion of the |ower cost
regul atory alternative, the agency shal
prepare a statement of estimated regulatory
costs as provided in subsection (2), or shal
revise its prior statement of estimted

regul atory costs, and either adopt the
alternative or give a statenent of the
reasons for rejecting the alternative in
favor of the proposed rule. The failure of
the agency to prepare or revise the statenent
of estimated regul atory costs as provided in
this paragraph is a material failure to
foll ow the applicabl e rul emaki ng procedures
or requirenents set forth in this chapter.

An agency required to prepare or revise a
statenent of estimated regulatory costs as
provided in this paragraph shall nake it
avail able to the person who submts the | ower
cost regulatory alternative and to the public
prior to filing the rule for adoption.

(c) No rule shall be declared invalid
because it inposes regulatory costs on the
regul ated person, county, or city which could
be reduced by the adoption of |ess costly
alternatives that substantially acconplish
the statutory objectives, and no rul e shal

be declared invalid based upon a challenge to
t he agency's statenent of estinmated

regul atory costs, unless:

1. The issue is raised in an admnistrative
proceeding within 1 year after the effective
date of the rule; and

2. The substantial interests of the person
chal I engi ng the agency's rejection of, or
failure to consider, the | ower cost

regul atory alternative are materially
affected by the rejection; and

3.a. The agency has failed to prepare or

revise the statenent of estimated regul atory
costs as required by paragraph (b); or
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b. The challenge is to the agency's rejection
under paragraph (b) of a | ower cost

regul atory alternative submtted under

par agr aph (a).

(2) A statenent of estimated regul atory
costs shall include:

(a) A good faith estinmate of the nunber of
individuals and entities likely to be
required to conply with the rule, together
with a general description of the types of
individuals likely to be affected by the
rule.

(b) A good faith estinate of the cost to the
agency, and to any other state and | ocal
government entities, of inplenmenting and
enforcing the proposed rule, and any
anticipated effect on state or | ocal

revenues.

(c) A good faith estinate of the
transactional costs likely to be incurred by
i ndividuals and entities, including |ocal
government entities, required to conply with
the requirenents of the rule. As used in

t hi s paragraph, "transactional costs" are
direct costs that are readily ascertainable
based upon standard business practices, and
include filing fees, the cost of obtaining a
Iicense, the cost of equipnment required to be
installed or used or procedures required to
be enployed in conplying with the rule,

addi tional operating costs incurred, and the
cost of nonitoring and reporting.

(d) An analysis of the inpact on smal
busi nesses as defined by s. 288.703, and an
anal ysis of the inpact on small counties and
small cities as defined by s. 120.52.

(e) Any additional information that the
agency determ nes may be useful .

(f) In the statenent or revised statenent,
whi chever applies, a description of any good
faith witten proposal subm tted under
paragraph (1)(a) and either a statenent
adopting the alternative or a statenent of
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the reasons for rejecting the alternative in
favor of the proposed rule.
“2 1t woul d, however, provide the HCFA (which is the appropriate
adm ni strative agency to determ ne whet her Respondent has acted
in conpliance with the procedural requirenments inposed by federal
Medicaid law) with a basis upon which to wi thhold approval of the

changes Respondent proposes to naeke to the existing | CF DD
Met hodol ogy.
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COPI ES FURNI SHED

Steven M Wi nger, Esquire
Hel ena Tetzeli, Esquire
Kur zban, Kurzban, Wi nger
& Tetzeli, P.A
2650 Sout hwest 27th Avenue, Second Fl oor
Mam, Florida 33133

Gordon B. Scott, Esquire

Madel i ne McGuckin, Esquire

Agency for Health Care Adm nistration
Bui l ding Three, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308-5403

Carrol | Webb, Executive Director
and General Counse
Joint Adm nistrative Procedures Committee
Hol | and Bui | di ng, Room 120
Tal | ahassee, Florida 32399-1300

Li z, C oud, Chief

Bureau of Adm nistrative Code
The Elliott Building

Tal | ahassee, Florida 32399-0250

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
a notice of appeal with the Clerk of the Division of Adm ni -
strative Hearings and a second copy, acconpanied by filing fees
prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be reviewed.
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