STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

M AM - DADE COUNTY

SCHOOL BQOARD,
Petiti oner,

VS. Case No. 02-0664

BENJAM N FULLI NGTON,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on May 2 and 3, 2002, by video teleconference, with the parties
appearing in Mam, Florida, before Patricia Hart Ml ono, a
dul y- desi gnated Admi ni strative Law Judge of the Division of
Adm ni strative Hearings, who presided in Tall ahassee, Florida.

APPEARANCES

For Petitioner: John AL Geco, Esquire
M am - Dade County School Board
1450 Nort heast Second Avenue, Suite 400
Mam, Florida 33132

For Respondent: David H Nevel, Esquire
Law O fice of David H Nevel
11900 Bi scayne Boul evard
Suite 806
North Mam , Florida 33181

STATEMENT OF THE | SSUE

Whet her the Respondent conmitted the violations alleged in

the letter dated February 14, 2002, and in the Notice of



Specific Charges filed April 3, 2002, and, if so, whether the
Respondent shoul d be dism ssed fromhis enploynment with the
Petitioner.

PRELI M NARY STATEMENT

In a letter dated February 14, 2002, the M am -Dade County
School Board ("School Board") notified Benjam n Fullington that
it had taken action to suspend himand to initiate enpl oynent
di sm ssal proceedings against him |In the letter, the School
Board stated that the basis for its decision was "just cause,
including but not limted to: non-performance and defi ci ent
performance of job responsibilities; msconduct in office;
immorality; |lack of good noral character, and violation of
School Board Rule 6Gx13-4A-1.21, Responsibilities and Duties."
M. Fullington tinely requested an adm nistrative hearing, and
t he School Board transmtted the matter to the Division of
Adm ni strative Hearings for assignnent of an administrative |aw
judge. The final hearing was scheduled for May 2 and 3, 2002.

On April 3, 2002, the School Board filed a Notice of
Specific Charges, in which it included the follow ng pertinent
"Facts Common to All Counts":

4. On Novenber 30, 1994, Petitioner charged
Respondent with forging the signatures of
hi s supervisors on school district docunents
in order to obtain job advancenent and an
increase in his salary. |In particular,

Petitioner charged Respondent with
m sconduct in office and conduct unbecom ng



a School Board enployee. Thereafter,
Respondent requested an adm ni strative
heari ng.

5. On May 3, 1995, the hearing officer
entered an order recomendi ng that
Petitioner inpose a four-nonth suspension

wi t hout pay upon Respondent. In particular,
the hearing officer found that Respondent
"commtted a wrongful act of dishonesty and
shoul d not escape the consequences of his
actions[.]" On August 23, 1995, Petitioner
adopted the recommendati on of the hearing
officer and entered a final order suspending
Respondent wi t hout pay for four nonths.

6. On or about August 18, 2001, Respondent
solicited prostitution from an undercover
police officer. As a result, Respondent was
arrested. This conduct was conmtted while
wor ki ng overtine for Petitioner and while
driving a School Board vehicle. After the
arrest, the School Board vehicle was

i npounded. Respondent falsely reported that
he worked ten hours on that date.

7. On or about Cctober 31, 2001, Respondent
reported that he worked at Barbara CGol eman
Seni or Hi gh School from7:30 amto 1: 00 pm
However, during that tinme, Respondent used a
School Board vehicle to drive to a post
office for the purpose of conducting

per sonal busi ness.

8. On or about Novenber 2, 2001, Respondent
approached his supervisor and a co-worker
concerning a work assignnent given to
Respondent. Respondent's words and tone
were i nappropriate, threatening, and

di srespectful. Imediately thereafter,
Respondent exited by forcefully striking
and/ or kicking a door open.

9. Based on a review of the above facts and
Respondent's work history, Adm nistration
recommended t hat Respondent's enpl oynent be
termnated. As a result, on February 13,



2002, Petitioner, at its regularly schedul ed
nmeeting, took action to suspend w thout pay
and initiate dism ssal proceedi ngs agai nst
Respondent for just cause.
The School Board identified in the Notice of Specific
Charges five grounds to support its decision to suspend

M. Fullington fromhis enploynent and initiate di sm ssal

proceedi ngs against him Count |, gross insubordination and
wi |l ful neglect of duty; Count II, m sconduct in office;
Count 111, violation of School Board Rule 6Gx13-4A-1.21;

Count 1V, lack of good noral character, and Count V, immorality.
Wth respect to each count, the School Board all eged that
"Respondent’'s conduct, as set forth herein, constitutes just
cause for Respondent's suspension w thout pay and di sm ssal
pursuant to Sections 230.03(2), 230.23(5)(f), 447.209, [and]
231. 3605, Florida Statutes, and Article IV of the DCSMEC [ Dade
County School Mai ntenance Enpl oyee Comm ttee] Contract.”

As a prelimnary matter at the hearing, counsel for
M. Fullington noved to strike paragraph 4 fromthe Notice of
Specific Charges, arguing that it is inproper for the School
Board to nake substantive allegations in the Notice of Specific
Charges related to a matter that had previously been tried and
for which M. Fullington had al ready been disciplined.
M. Fullington's counsel argued that the inclusion of

paragraph 4 in the Notice of Specific Charges as a substantive



al l egation would require that the previous case be retried as
part of the hearing in the instant case. Counsel for the School
Board responded that the previous discipline was nentioned in
the Notice of Specific Charges only because it is relevant to
the consideration of the discipline that should be inposed in
this case. The notion to strike was denied, wth the
under standi ng that any evidence relating to the allegations in
paragraph 4 of the Notice of Specific Charges action would be
offered only to establish that the School Board had previously
di sciplined M. Fullington.

At the hearing, the School Board presented the testinony of
O ficer Robin Starks, Robert Brown, Max Metzger, Paul Akers,
John Di Gregorio, and Reinaldo Benitez. Petitioner's Exhibits
1 through 12 were offered and received i nto evidence.?
M. Fullington testified in his own behalf and presented the
testimony of Steven Montgonery. Respondent's Exhibits 1 through
3 were offered and received into evidence.

The three-volune transcript of the proceedings? was filed
with the Division of Admnistrative Hearings on July 8, 2002.
Two extensions of tinme for filing Proposed Reconmmended Orders
were granted, and the School Board and M. Fullington filed
their proposed findings of fact and concl usi ons of |aw on

August 30, 2002.



FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing and on the entire record of this proceeding, the
followi ng findings of fact are nade:

1. The School Board is responsible for operating,
controlling, and supervising the free public schools in the
M am -Dade County school district and has the power to suspend
and dism ss enployees. Article I X, Section 4(b), Florida
Constitution; Sections 230.03(2) and 230.23(5)(f), Florida
Statutes (2001).

2. M. Fullington is enployed by the School Board as a
journeyman Plunber |1, and, prior to his suspension in
February 2002, he was assigned to the North Satellite office of
t he School Board's Maintenance Departnent. He is represented by
t he Dade County School Maintenance Enpl oyee Conmittee, which has
a contract with the Mam -Dade County public school system
("DCSMEC Contract") effective June 2001 through Septenber 30,
2002.°3

3. M. Fullington has worked for the School Board for
19 years; he began in 1983 as a |l aborer and worked his way up to
j ourneyman pl unber, which requires a five-year apprenticeship.

4. In 1994, the School Board suspended M. Fullington and
initiated proceedings to dismss himfromhis enpl oynent,

all eging that he had commtted m sconduct in office by forging



the signatures of two of his supervisors on school district
docunents. After an evidentiary hearing, a Reconmended Order
was entered by a School Board hearing officer, who noted that
M. Fullington admtted the charges but was renorseful and
presented evidence of mtigating factors. The hearing office
concluded that M. Fullington should not be dism ssed from
enpl oynment and recomrended that M. Fullington be suspended

wi t hout pay for four nonths. The School Board entered a Final
Order on August 23, 1995, in which it adopted the hearing

of ficer's Recommended Order and inposed the penalty recomrended
by the hearing officer.

5. M. Fullington was pronoted from an apprentice plunber
to a journeyman Plunber Il in January 1998.

6. Leo Akers has been M. Fullington's foreman for seven
or eight years.® According to M. Akers, M. Fullington's job
performance was, until his suspension, adequate, although his
wor k was excel | ent when he was an apprentice. In M. Akers
experience working with M. Fullington, he has al ways perforned
his job assignnments. M. Akers has never reported
M. Fullington to his superiors for a discipline problem he has
had no difficulties working with M. Fullington, and he has

recei ved no conplaints about M. Fullington fromhis co-workers.



7. Prior to the incidents giving rise to this proceeding,
the only disciplinary action taken by the School Board agai nst
M. Fullington was the four-nonth suspension in 1995.

8. In June 1997, M. Fullington and his co-worker Steven
Mont gonery were comrended by the principal of a Mam -Dade
County el enmentary school, who wote a letter to Max Metzger, the
Director of the North Satellite of the M ntenance Departnent,
praising M. Fullington and M. Mntgonery for their work re-
pi pi ng the school's broken water system The principal stated
anong ot her things that "[t] he actions, behavior and
cooperati veness of these two nmen deserve great recognition and
appl ause, because our school operation was normal and free of
maj or disruption as they worked."

A. Solicitation for prostitution.

9. M. Fullington was assigned overtine work on Sat urday,
August 18, 2001. Wen he reported to work at approxi nately
6:00 a.m, M. Akers, his foreman, met M. Fullington and told
himto drive a School Board van to a plunbing supply house to
pick up a |load of pipe needed for the job. M. Fullington was
then to neet M. Akers and two other plunbers at the job site,
where they were installing the plunbing for a kitchen at one of
M am -Dade County's trade school s.

10. On the way to the supply house, M. Fullington

initially drove down Interstate 95, but he decided to avoid the



traffic and take Second Avenue. As he drove down Second Avenue,
he saw a young wonman standi ng on the corner of Northwest

79th Street and Second Court, and he thought he recogni zed her
as sonmeone he knew in high school and from his nei ghbor hood.

11. M. Fullington turned the van around and drove back to
speak to the woman. He pulled the van over to the side of the
street, and he and the young wonman engaged in a short
conversati on.

12. According to M. Fullington, the encounter consisted
of the followi ng: He approached the young wonan in the Schoo
Board van and told her that she | ooked fam liar and that he
t hought he knew her. She responded that he | ooked famliar, and
she asked hi m what he was doing. He responded that he was
wor ki ng; she responded that she was working, too.

13. M. Fullington testified that, when he realized what
t he wonan neant, he began to | augh because he was enbarrassed
that he had stopped, and he drove away.

14. The young worman was actually O ficer Robin Starks, an
under cover police officer working on a "prostitution detail,"
posing as a decoy. During her time wwth the Mam Police
Departnent vice unit, Oficer Starks has participated in at
| east 200, and maybe nore, prostitution details. On August 18,

2001, she was assigned to work on the prostitution detail from



4:00 a.m to 9:00 a.m, during which tinme she made five or nore
arrests.

15. Oficer Starks testified that, when she is working as
a decoy on a prostitution detail, she does not do anything that
woul d nmake a person think she was a prostitute: She does not
wal k provocatively or wave at passers-by but just stands on a
corner; she normally wears shorts or a skirt, and she never
dresses |like a prostitute but always dresses the way she woul d
normal ly dress at honme. She did not recall specifically what
she was wearing on August 18, 2001.

16. After the short conversation, Oficer Starks turned
and wal ked away from M. Fullington, who had remai ned seated in
the van, and he drove away. She gave a signal to another person
on the detail that M. Fullington should be arrested, and she
proceeded to a nearby police vehicle and conpleted the narrative
portion of an arrest affidavit with the follow ng infornation:

Wil e working in an undercover capacity,
def endant drove up in a large silver utility
van bearing tag 100195 and M 768 affixed on
t he back of the vehicle. Defendant called
this officer over and offered $10.00 dollars
for some head. Take down signal was
provided, units were notified and the
def endant was apprehended. [®]
The Arrest Affidavit was not signed by a notary in Oficer

Starks' presence, and Oficer Starks' did not participate

further in the events surrounding M. Fullington's arrest.
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17. According to that portion of the Arrest Affidavit
conpl eted by the officer who actually took himinto custody,

M. Fullington was arrested at 7:48 a.m at Second Avenue and
Nort hwest 75th Street and charged with soliciting to comm t
prostitution. He was taken in a police car to a substation, and
the School Board's utility van was i npounded.

18. M. Fullington was in a panic after his arrest. The
police officer tried to cal mhimand expl ai ned that he woul d not
be put in jail but that he nust sign the Arrest Affidavit before
he could be released to return to work. M. Fullington signed
the arrest affidavit, indicating that he would appear in court,
and the police officer then told himhe would have to pay
$1, 000.00 to get the School Board's vehicle out of the
i mpoundnent | ot.

19. The police officer drove M. Fullington to a Publix
supernmarket in his squad car so that M. Fullington could get
cash from his savings account fromthe ATM M. Fullington had
only $860.00 in his savings account, and the police officer
| oaned hi mthe additional $140. 00.

20. M. Fullington paid the $1,000.00 and got the Schoo
Board van out of i nmpoundnent.

21. Before he left the substation, M. Fullington called

M. Akers and told himhe had an energency and coul d not pick up

11



t he plunmbing supplies. M. Akers told M. Fullington to report
to the work site when he had taken care of the emergency.

22. He reported for work at around 11:00 a.m and told
M. Akers a totally fabricated story to explain his absence. At
the hearing, M. Fullington expressed renorse for having told
M. Akers a lie but explained that, at the tine, he was not
thinking rationally and did not want anyone to know that he had
been arrested for soliciting prostitution.®

23. On Cctober 2, 2001, the crimnal case agai nst
M. Fullington on the charges of offering to commt prostitution
was cl osed with adjudication wthheld and community service.

B. Overtine hours.

24. In accordance with the usual procedure, M. Akers
conpleted a Facilities Support Services Welky [sic] Overtine
Report for each of the plunbers working on August 18, 2001, and
left the forns at the job site. Each plunber was to sign his
format the end of the day to certify the nunber of overtine
hours he had worked; the forms were then to be submtted to
M. Akers for his review M. Fullington signed the Wekly
Overtinme Services formwith his nane on it, which reflected
t hat, on August 18, 2001, he had worked at the "Dorsey Skill™"
site from6:00 a.m until 4:30 p.m, for a total of 10 hours of
overtinme. Above his signature, was the follow ng statenent:

"l certify that the work and hours indicated above are true and

12



correct." It was M. Fullington's responsibility to ensure that
t he correct nunber of overtinme hours was reported on the form

25. M. Fullington also signed a Daily Status Form for
Mai nt enance and Operations on August 18, 2001, that showed t hat
he had worked a total of 10 hours overtine, consisting of one
hour of overtinme travel and 9 hours of overtine.

26. At the hearing, M. Fullington explained that he was
so distracted by the events of August 18, 2001, that he signed
both fornms w thout |ooking at them

27. After Mintenance Departnent adm nistrators | earned
that M. Fullington had inaccurately reported his overtime hours
for August 18, 2001, he was advised that he could submt a
Weekly Overtine Report and a Daily Status Report reflecting the
nunber of hours that he had actually worked on August 18, 2001,
and that he would get paid for those hours. M. Fullington did
not submt the corrected forns and has not been paid for the
hours of overtine that he actually worked on August 18, 2001.
Additionally, M. Fullington never asked for, or received,
rei mbursenent fromthe School Board for the $1,000.00 he paid to
recover the School Board van fromthe inpoundnent |ot.

C. Post O fice incident

28. At around 12:30 p.m on Cctober 31, 2001, during their
| unch hour, Robert Brown, the District Director of M ntenance

Operations for the Mam -Dade County public school system and
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Pet er Vadas, M. Brown's co-worker, stopped at a post office so
M . Vadas coul d purchase stanps.

29. M. Brown saw a School Board van parked in the post
office parking lot, and he waited in the car while M. Vadas
went into the post office so he could keep the van under
observati on.

30. After a few mnutes, M. Vadas returned to the car.
While M. Vadas was buckling his seat belt, M. Brown saw
M. Fullington wal king across the post office parking lot with a
letter in his hand. The letter M. Fullington picked up was a
certified letter fromthe School Board's O fice of Professional
St andar ds.

31. M. Fullington was in the post office approxi mtely
10 m nut es.

32. M. Brown observed M. Fullington get into the School
Board van, where he sat and read the letter.

33. As he and M. Brown sat in the post office parking | ot
observing M. Fullington read his letter, M. Vadas tel ephoned
Kenny McFarland to report that M. Fullington was at the post
office in a School Board van. M. MFarland, a Coordi nator ||
at the North Satellite of the Mai ntenance Departnent, is a
seni or adm ni strator who was in the supervisory chai n-of -command

for M. Fullington.?®
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34. After reading the letter, M. Fullington drove off,
and M. Brown and M. Vadas returned to their office.

35. M. Fullington's reqgular, assigned [unch half-hour was
11:30 a.m to 12:00 p.m This tinme could be changed with
perm ssion fromhis foreman.

36. The post office that M. Fullington visited was
| ocated approximately 10 mles fromthe schools at which he was
assigned to work that day.

D. Incident involving M. Akers.

37. On Novenber 2, 2001, M. Fullington picked up his work
assignnents as usual fromthe "foreman's table" in the |arge
office in which a nunber of maintenance forenmen had their desks
and work areas. At the tinme, there were perhaps 15 or 20 people
in the forenen's office. The paperwork for M. Fullington's
wor k assignnents was affixed to a clipboard made of al um num

38. M. Fullington was assigned to work with Steven
Mont gonery and, as they were walking to the truck with their
assignnents, M. Mntgonery told M. Fullington that he
overheard M. Akers telling soneone that M. Fullington never
showed up at a particular school to conplete a work order.

M. Montgonery believed that M. Akers was repeating sonething
t hat soneone el se had told himabout M. Fullington, and
M. Montgonery told M. Fullington that he needed to clear up

t he m sunder st andi ng.

15



39. M. Fullington was upset to hear that M. Akers
bel i eved he had not conpleted a work assignnent, and he wanted
M. Akers to know that the information he was repeating was not
correct. M. Fullington asked M. Montgonery to go back to the
foremen's office with himso he could resolve the matter
i medi at el y.

40. M. Fullington and M. Mntgonery went back into the
foremen's office area. M. Akers was sitting at his desk, which
was made of netal. M. Fullington approached the desk and
dropped the netal clipboard he was carrying onto the top of
M. Aker's desk, next to his conputer, in such a manner that it
made a | oud noise. M. Fullington began "hollering" at

M. Akers, saying sonething about M. Akers trying to set him

up.®

41. It was clear to M. Akers that M. Fullington was
upset and angry, but M. Akers did not have any idea what
M. Fullington was tal king about. At the tinme, M. Akers felt
threatened by M. Fullington; he was caught off guard by the
out burst and does not recall saying anything in response to
M. Fullington's accusati ons.

42. When M. Fullington left the forenen's office, he
forcefully kicked or pushed open the door to the hallway.

43. Although M. Akers considered the incident very

serious, he did not report the incident to his supervisor or

16



call the police or security. Another foreman, John D Gregorio
who was in the roomat the time of the incident, becane nervous
during the incident, primarily because of M. Fullington's
size.'® M. DiGegorio imediately called his supervisor, Frank
Bri ghton, whose office was on the floor above that of the
foremen. M. Brighton canme down to the forenen's office and
questioned M. DiGegorio and M. Akers about the incident.

M. Brighton reported the incident to M. Akers supervisor,

Ant hony Adans.

44. Several days after the incident, M. Fullington asked
M. Akers if he had felt threatened during the incident;

M. Akers responded in the affirmative, and M. Fullington
apol ogi zed.

45. At the hearing, M. Fullington testified that he felt
very badly about having raised his voice to M. Akers in anger.
He explained that, at the tinme, he was under a | ot of pressure
because the Conference-for-the-Record to discuss the events of
August 18, 2001, was schedul ed for Novenber 6, 2001, and he was
concerned that his job with the School Board was in jeopardy.

46. M. D Gegorio, who has been a nmai ntenance forenman
with the School Board for 10 years, had never previously seen
M. Fullington act in any way that could be considered hostile
or threatening. M. D Gegorio described M. Fullington's

deneanor as generally gentle and non-threatening.
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47. In the years that M. Akers has worked with
M. Fullington as his foreman, the only tinme M. Fullington ever
raised his voice in M. Akers' presence was during the
Novenber 2, 2001, incident. Subsequent to the incident,
M. Akers did not feel that he needed any protection from
M. Fullington, they continued their usual good worKking
rel ationship, and M. Fullington's job performance continued to
be satisfactory.

Novenmber 6, 2001, Conference-for-the-Record.

48. On Novenber 6, 2001, Reinaldo Benitez, an Executive
Director of the School Board's O fice of Professional Standards,
hel d a Conference-for-the-Record with M. Fullington to address
M. Fullington's arrest for offering to commt prostitution, to
review his record with the School Board, and to discuss his
future enploynment status with the Mam -Dade County public
school system M. Fullington's inaccurate reporting of the
overtinme hours he worked on August 18, 2001, was al so di scussed.

49. M. Fullington's prior disciplinary record was set
forth in the Sunmary of the Conference-for-the-Record. Wth the
exception of the four-nonth suspension in 1995, the only
di sci plinary action taken against M. Fullington was a verba

reprimand in 1990 for inproper conduct.
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50. M. Fullington was given an opportunity at the
Conf erence-for-the-Record to consider resigning his position; he
refused.
51. The following directives were given to M. Fullington
on Novenber 6, 2001:
1. Adhere to all MDCPS School Board Rul es

at all tines, especially 6Gx13-4A-1.21,
Responsi bilities and Duties/ Enpl oyee
Conduct .

2. Honor your work hours from7:00 a.m to
3:30 p.m

3. Adhere to all mintenance procedures and
regul ations at all tines.

4. Adhere to the nost direct route when
traveling fromlocation to |ocation
unl ess you obtain authorization from
your supervi sor.

5. Refrain fromsubmtting any fraudul ent
docunents to MDCPS at any tine.

52. M. Fullington was advised that dism ssal fromhis

enpl oynent was a potential disciplinary action.

53. After the Novenber 6, 2001, Conference-for-the-Record,
M. Vadas, District Director of Mintenance Qperations; Mx
Met zger, the Director of Mintenance Operations at the North
Satellite; and Janes Monroe, Executive Director of Facilities
Operations, net and reviewed the data submtted at the
conference. As a result of their deliberations, M. Vadas sent
a menorandum dated Novenber 13, 2001, to the Ofice of
Pr of essi onal Standards recomendi ng that M. Fullington be

terminated fromhis enploynment with the School Board.!!
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54. No one asked for M. Akers' input on the
recomrendati on, di scussed the recomendation with him or
explained to himthe reasons for the recomendati on that
M. Fullington's enploynment be termnated.

55. There is no evidence that, prior to his suspension in
February 2002, M. Fullington violated any of the directives
gi ven on Novenber 6, 2001.

Novenber 16, 2001, Conference-for-the-Record.

56. On Novenber 16, 2001, M. Metzger, held a Conference-
for-the-Record, the purpose of which was "to address your
[M. Fullington's] failure to follow the M ntenance
Departnent’'s policies and procedures as they pertain to the use
of M DCPS vehicles, your verbal abuse towards your foreperson,
and ot her performance-rel ated issues."!?

57. The administrators at the Conference-for-the-Record
di scussed a nunber of the issues with M. Fullington, including
M. Fullington's use of a School Board vehicle to visit a post
of fice on personal business and M. Fullington's angry
confrontation with M. Akers.?'3

58. No formal directives were given to M. Fullington as a
result of this Conference-for-the-Record. M. Fullington was,

however, rem nded of the School Board policy that School Board

vehicles are not to be used for personal business,* of the
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School Board rules relating to enpl oyee conduct and to viol ence
in the workpl ace, and of several other concerns.?®

59. On January 15, 2002, a neeting was held during which
M. Fullington was advi sed of the recomendation that he be
di sm ssed fromhis enploynent with the School Board.

M. Fullington was again offered the option of resigning his
posi tion.

60. In a letter dated January 30, 2002, the Superintendent
of Schools for Mam -Dade County notified M. Fullington that he
was recomending to the School Board that, at its February 13,
2002, neeting, it suspend and initiate dism ssal proceedi ngs
against himfor "just cause." A letter to M. Fullington dated
February 14, 2002, contained confirmation that the School Board
had foll owed the Superintendent's recomendati on.

Sunmar y

A. Ofering to conmt prostitution.

61. In the Notice of Specific Charges, the School Board
i ncluded the allegation that M. Fullington "solicited
prostitution froman undercover police officer."'® The Schoo
Board has, however, failed to establish by the greater weight of
t he evidence that M. Fullington solicited prostitution from
Oficer Starks. The testinony of Oficer Starks and
M. Fullington has been carefully considered, and there is

nothing in either the testinony or the deneanor of
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M. Fullington and O ficer Starks or in the other evidence
presented on this issue that offers a cogent reason to accept
O ficer Starks' version of the incident over that of
M. Fullington. This finding is based on a careful
consideration of the totality of the evidence presented in this
case relevant to the issue of whether M. Fullington solicited
prostitution and a careful assessnment of the credibility of
Oficer Stark and M. Fullington and of the persuasive val ue of
their testinony.?’

62. Consequently, discipline cannot be inposed on
M. Fullington based on the allegations in the Notice of
Specific Charges that he solicited prostitution. Additionally,
the allegations that M. Fullington commtted the offense while
wor ki ng overtime and while driving a School Board vehicle and
that the School Board vehicle was inpounded cannot formthe
basis for the inposition of discipline because the underlying
all egation that he solicited prostitution has not been
est abl i shed. '8

B. Reporting incorrect nunber of overtine hours worked on
August 18, 2001.

63. In the Notice of Specific Charges, the School Board
all eged that M. Fullington "falsely reported that he worked ten
hours on that date [August 18, 2001]." M. Fullington does not

di spute that he signed the Wekly Overtine Report and the Daily
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St atus Report on August 18, 2001, certifying that he had worked
10 hours of overtine on that date and that the actual anount of
time he worked on that day was not accurately reported on the
forms.

64. Even though credence is given to M. Fullington's
expl anation that he was so di straught by the events of
August 18, 2001, that he did not |ook at the nunmber of hours
i ncluded on the forns, by signing the fornms, M. Fullington
certified that the nunber of overtine hours shown on the forns
was correct. M. Fullington, therefore, subnitted false
information to the School Board, and he was not honest in his
dealings with the School Board with respect to the overtine
hours he worked on August 18, 2001. There was, however, no
evi dence presented by the School Board to support a finding that
M. Fullington's inaccurate reporting of his hours for
August 18, 2001, was so serious that his effectiveness as a
School Board enpl oyee was inpaired, and the totality of the
evidence is insufficient to support a factual inference of
i npai red effectiveness.

65. The School Board has failed to prove by the greater
wei ght of the evidence that M. Fullington intentionally
m srepresented the nunber of overtinme hours that he worked on
August 18, 2001. There is no evidence that M. Fullington

intended to submt inaccurate information or that he engaged in
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any type of deceitful conduct in an attenpt to ensure that he
was paid for nore overtinme hours than he actually worked on
August 18, 2001. And, given his many years of enploynent in the
School Board's Maintenance Departnent, it is reasonable to infer
that M. Fullington knew that M. Akers woul d have noted the

di screpancy before submtting the fornms to payroll.

C. Use of the School Board van to go to the post office on
per sonal busi ness.

66. The School Board has proven by the greater weight of
the evidence that M. Fullington used a School Board vehicle for
per sonal business when he went to the post office at about 12: 30
p.m on Cctober 31, 2001, to collect a certified letter fromthe
School Board. In doing so, M. Fullington violated the School
Board's policy, set forth in the M ntenance Handbook t hat
expressly prohibits the use of a School Board vehicle for
per sonal business. Under the circunstances, M. Fullington
commtted a mnor violation of Mintenance Departnent policy.

67. Nonet hel ess, even though a m nor offense,

M. Fullington's use of the School Board's vehicle to go to the
post office on October 31, 2001, constitutes the use of his
access to School Board vehicles for his personal advantage.
There was, however, no evidence presented by the School Board to
support a finding that M. Fullington's use of a School Board

vehi cl e for personal business on this occasion was so serious
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that his effectiveness as a School Board enpl oyee was i npaired,
and the totality of the evidence is insufficient to support a
factual inference of inpaired effectiveness.

68. The School Board failed to present any creditable
evidence to support its allegation in paragraph 7 of the Notice
of Specific Charges that M. Fullington reported that he had
wor ked at Barbara Gol eman Seni or Hi gh School from7:30 a.m to
1: 00 pm on COctober 31, 2001.1%°

D. Confrontation with M. Akers.

69. M. Fullington did not controvert the evidence
presented by the School Board that, on the norning of
Novenber 2, 2001, he confronted his foreman, M. Akers, about a
negative conment M. Akers reportedly made about M. Fullington
to other School Board enployees; that he was angry and upset;
t hat he shouted at M. Akers; and that he angrily and forcefully
pushed t he door open when he left the forenmen's office. The
evi dence presented by the School Board is also sufficient to
establish that M. Akers and M. D G egorio perceived
M. Fullington's behavior as threatening and that M. Akers felt
fear during the confrontation. The inpact of M. Fullington's
conduct on this occasion is, however, mtigated by the testinony
of M. Akers that he and M. Fullington worked together in a
sati sfactory supervisor-enpl oyee relationship after the

Novenber 2, 2001, incident and by the testinony of both
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M. Akers and M. Di G egorio that they have never felt
t hreatened by or nervous around M. Fullington before or since
t he Novenber 2, 2001, incident.

70. The School Board has, therefore, established by the
greater weight of the evidence that M. Fullington commtted
three offenses: He submtted two forns containing an inaccurate
statenent of his overtinme hours on August 18, 2001; he used a
School Board vehicle for personal business; and he confronted
M. Akers in anger. However, none of the three offenses is
i nconsi stent with the standards of public conscience and good
nmorals or inpaired M. Fullington's service in the community;
none of the three offenses involves the constant or continui ng
intentional refusal to obey a direct order; none of the three
of fenses constitutes repeated violations of the |aw or repeated
acts of indiscretion that persisted over an extended period of
time, and none of the offenses was so serious that it inpaired
M. Fullington's effectiveness as a School Board enployee. In
light of M. Fullington's 19-year enploynment record with the
School Board, which is marred by only one verbal reprinmnd and
one four-nonth suspension, these three of fenses, whether
consi dered separately or cumnul atively, are not sufficient to
constitute "just and good cause" to suspend and di sm ss

M. Fullington fromhis enploynent with the School Board.
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CONCLUSI ONS OF LAW

71. The Division of Administrative Hearings has
jurisdiction over the subject matter of this proceeding and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2002).

72. Pursuant to Section 230.03(2), Florida Statutes
(2001), the School Board has "the authority to operate, control
and supervise the free public schools” in its district.

73. Pursuant to Section 230.23(5)(f), Florida Statutes
(2001), the School Board has the authority to

[ s]uspend, dism ss, or return to annual
contract the instructional staff and other
school enpl oyees; however, no admi nistrative
assi stant, supervisor, principal, teacher,
or other menmber of the instructional staff
may be di scharged, renoved, or returned to
annual contract except as provided in
chapter 231.

74. Pursuant to Section 447.209, Florida Statutes (2001),
the School Board has the right "to direct enployees, take
di sciplinary action for proper cause, and relieve its enpl oyees
fromduty because of lack of work or other legitinmte reasons.”
Section 447.209, Florida Statutes (2001).

75. Section 231.3605, Florida Statutes (2001), provides in
pertinent part:

(1) As used in this section:

(a) "Educational support enployee" neans
any person enployed by a district school
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systemwho is so enployed as a . . . nenber
of the mai ntenance depart nent

* % *

(2)(a) Each educational support enpl oyee
shal | be enpl oyed on probationary status for
a period to be determ ned through the
appropriate coll ective bargai ni ng agreenent
or by school board rule where a collective
bar gai ni ng agreenent does not exi st.

(b) Upon successful conpletion of the
probati onary period by the enpl oyee, the
enpl oyee's status shall continue from year
to year unl ess the superintendent term nates
t he enpl oyee for reasons stated in the
col | ective bargai ning agreenent, or in

di strict school board rule in cases where a
col | ective bargai ni ng agreenent does not

exi st

(c) In the event a superintendent seeks
term nati on of an enpl oyee, the district
school board may suspend the enpl oyee with
or without pay. The enployee shall receive
witten notice and shall have the
opportunity to formally appeal the
termnation. The appeal process shall be
determ ned by the appropriate collective
bar gai ni ng process or by district schoo
board rule in the event there is no

col | ective bargaining agreenent.

M. Fullington is a pernmanent "educational support enployee," as
that termis defined in Section 231.3605(1)(a), Florida Statutes
(2001).

76. Article IV of the DCSMEC Contract, which is the
col | ective bargai ning agreenent that governs M. Fullington's
enpl oynent relationship with the School Board, provides in

pertinent part:
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It is understood and agreed that managenent
possesses the sole right, duty and
responsibility for operation of the schools
and that all managenent rights repose init,
but that such rights nust be exercised
consistently with the other provisions of

t he Agreement. These rights include, but
are not limted to, the follow ng

- Discipline or discharge of any enpl oyee
for just and good cause.

77. There is no definition of "proper cause" in
Section 447.209, and there is no definition of "just and good
cause" in the DCSMEC Contract.

78. In Counts I, Il, and V of its Notice of Specific
Charges, the School Board asserts that it has "just cause" to
suspend and dism ss M. Fullington based on the charges of gross
i nsubordi nation and w |l ful neglect of duty, m sconduct in
office, and immorality, respectively. These "instances" are al
identified in Section 231.36(1)(a), (4)(a), and (6)(b), Florida
Statutes (2001), as "just cause" for suspension or dismssal of
instructional, adm nistrative, and supervisory personnel.

79. In the absence in the DCSMEC Contract of a definition
of "just and good cause" for the suspension or dism ssal of
educati onal support enployees in the School Board's M ntenance
Departnment, it is acceptable to refer, "as useful analogues,” to
conduct that would support the suspension or dismssal of
i nstructional, admnistrative, and supervisory personnel in

Section 231.36, Florida Statutes. See Smth v. School Board of
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Leon County, 405 So. 2d 183, 184 (Fla. 1st DCA 1981).

Accordingly, "just and good cause" to support the suspension and
dismssal of M. Fullington fromhis enploynent with the School
Board may appropriately include gross insubordination and
w Il ful neglect of duty, m sconduct in office, and imorality.
80. In Count IIl of its Notice of Specific Charges, the
School Board asserts that it has "just cause"” to suspend and
di smiss M. Fullington based on the charge that he viol ated
School Board Rule 6Gx13-4A-1.21, and in Count IV of its Notice
of Specific Charges, the School Board asserts that it has "just
cause" to suspend and dismss M. Fullington based on the charge
that he | acks good noral character because Section 231.02,
Florida Statutes, and School Board Rul e 6Gx13-4C-1.021 require
that a person nust be of good noral character to be enpl oyed by
t he School Board.
81. Neither the violation of a School Board rule nor the
| ack of good noral character is included in the |list of offenses
that constitute "just cause" to suspend or dismss
instructional, adm nistrative, and supervi sory personnel
identified in Section 231.36, Florida Statutes (2001), and no
definition of "just cause" that includes the violations alleged
in Counts Ill and IV of the Notice of Specific Charges has been
cited by the School Board. Nonetheless, the court in Jacker v.

School Board of Dade County, 426 So. 2d 1149, 1150 (Fla. 3d DCA
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1983), affirmed the dism ssal of a non-instructional enployee of
a school board for making disparagi ng raci st remarks about his
supervi sor to anot her supervisor, in the presence of a

co-wor ker, even though there was no specific rule of conduct
prohi biting a show of disrespect to a supervisor. The court in

Jacker reasoned that "such a requirenent is inherent in the

enpl oynent relationship . . . , and the right of a public
enpl oyer to discipline an enployee for 'proper cause,'" as
provided in Section 447.209, Florida Statutes. [|d. (citations

omtted.) See also Rosario v. Burke, 605 So. 2d 523, 542 (Fla.

2d DCA 1992). Therefore, in the absence of a definition of
"just and good cause" in the DCSMEC Contract, the School Board
is not barred from proceedi ng against M. Fullington for
vi ol ati on of School Board Rule 6Gx13-4A-1.21 and the charge of
| ack of good noral character
82. The terns "gross insubordination and willful neglect

of duty,"” "m sconduct in office,” and "imorality," are not
defined in Section 231.36, Florida Statutes (2001), but are
defined in the Departnment of Education's Rule 6B-4.009, Florida
Adm ni strative Code, as follows:

(2) Immorality is defined as conduct that

is inconsistent with the standards of public

consci ence and good norals. It is conduct

sufficiently notorious to bring the

i ndi vi dual concerned or the education
prof ession into public disgrace or
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di srespect and inpair the individual's
service in the comunity.

(3) M sconduct in office is defined as a
viol ation of the Code of Ethics of the
Educati on Profession as adopted in Rul e 6B-
1. 001, FAC., and the Principles of

Pr of essi onal Conduct for the Education
Profession in Florida as adopted in Rule 6B-
1. 006, FAC., which is so serious as to
inmpair the individual's effectiveness in the
school system

(4) G oss insubordination or wllful

negl ect of duties is defined as a constant
or continuing intentional refusal to obey a
di rect order, reasonable in nature, and
given by and with proper authority.

83. School Board Rule 6Gx13-4A-1.21 provides in pertinent
part:
Enpl oyee conduct.

Al'l persons enpl oyed by The School
Board of M am -Dade County, Florida, are
representatives of the M am -Dade County
Public Schools. As such, they are expected
to conduct thenselves, both in their
enpl oyment and in the conmunity, in a manner
that will reflect credit upon thensel ves and
t he school system

Unseemy conduct or the use of abusive
and/ or profane | anguage in the workpl ace is
expressly prohibited.
84. The School Board has not cited any statutory or rule

definition for good noral character or the |ack thereof.

However, the court in Zenour, Inc. v. State, Division of

Beverage, 347 So. 2d 1102, 1103 (Fla. 1st DCA 1977), observed in

a case involving the application for liquor license:
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Moral character, as used in this

statute,?° neans not only the ability to

di stingui sh between right and w ong,
character to observe the difference;

but the
t he

observance of the rules of right conduct,
and conduct which indicates and establishes
the qualities generally acceptable to the

popul ace for positions of trust and

confidence. An isolated unlawful act or
acts of indiscretion wherever conmtted do

not necessarily establish bad noral

character. But, as shown by the evidence
here, repeated acts in violation of |aw
wherever commtted and generally condemed
by | aw abi di ng peopl e, over a |long period of

time, evinces the sort of mnd and

establishes the sort of character that the
| egislature . . . has determ ned shoul d not

be entrusted with a liquor |icense.

85. Because this case is a proceeding to term nate

M. Fullington's enploynent with the School Board and does not

involve the loss of a |license or certification,

t he School Board

has the burden of proving the allegations in the Notice of

Specific Charges by a preponderance of the evidence. MNeill v.

Pi nel |l as County School Board, 678 So. 2d 476 (Fla. 2d DCA 1996);

Al len v. School Board of Dade County, 571 So. 2d 568, 569 (Fl a.

3d DCA 1990); Dileo v. School Board of Lake County, 569 So. 2d

883 (Fla. 3d DCA 1990).

86. As set forth in the findings of fact,

t he School Board

failed to prove by the greater weight of the evidence that

M. Fullington offered to comnmt prostitution.

As set forth in

the findings of fact, the School Board has, however, proven by

the greater weight of the evidence that M. Fullington
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i naccurately reported the nunber of hours of overtine he worked
on August 18, 2001; that M. Fullington used a School Board
vehicl e for personal business when he went to the post office to
pick up a certified letter fromthe School Board; and that

M. Fullington shouted at his foreman and ki cked open a door
when | eaving the foreman's office. These are the only three

of fenses that can be considered in determ ning whether the
School Board has "just and good cause"” to suspend and di sm ss
M. Fullington fromhis enpl oynent.

87. Based on consideration of the elenents that nust be
proven to establish gross insubordination and willful neglect of
duty, and on the findings of fact herein, it is concluded that
the School Board has failed to satisfy its burden of proof by a
pr eponderance of the evidence that M. Fullington commtted
gross insubordination or wllful neglect of duty, as alleged in
Count | of the Notice of Specific Charges. The record is devoid
of evidence that M. Fullington engaged in a "constant or
continuing intentional refusal to obey a direct order,
reasonabl e in nature, and given by and with proper authority"
wth respect to any of the offenses proven by the School Board.

88. Based on consideration of the elenments that nust be
proven to establish m sconduct in office, and on the findings of
fact herein, it is concluded that the School Board has failed to

satisfy its burden of proof by a preponderance of the evidence
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that M. Fullington conmtted m sconduct in office, as alleged
in Count Il of the Notice of Specific Charges. The School Board
has proven by the greater weight of the evidence that
M. Fullington used a School Board vehicle for his persona
advant age and that he signed and submtted two forns that
i naccurately reflected the nunber of overtine hours he worked on
August 18, 2001. These offenses constitute violations of
Depart nent of Education Rule 6B-1.006(4)(c) and (5)(a), Florida
Adm ni strative Code, which constitute the Code of Ethics of the
Education Profession in Florida and the Principles of
Prof essi onal Conduct for the Education Profession in Florida.?
Rul e 6B-1.006(4)(c) sets forth the obligation of School Board
enpl oyees not to "use institutional privileges for personal gain
or advantage"; Rule 6B-1.006(5)(a) sets forth the obligation of
School Board enpl oyees "to maintain honesty in all professional
deal i ngs. "

89. The offense of m sconduct in office has two el enents,
however. In order to prove that M. Fullington is guilty of
m sconduct in office, the School Board nust al so prove that the
viol ations of Rule 6B-1006(4)(c) and (5)(a), Florida
Adm nistrative Code, were so serious that the violations caused
M. Fullington's effectiveness as an enpl oyee of the Schoo

Board to be inpaired. See McNeill v. Pinellas County School

Board, 678 So. 2d 476, 477 (Fla. 2d DCA 1996) (" The School Board
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bears the burden of proving, by a preponderance of the evidence,
each el enent of the charged offense which may warrant
dismssal.") Based on the findings of fact herein, the School
Board has failed to carry its burden of proof by a preponderance
of the evidence that M. Fullington's offenses were so serious
that his effectiveness as a plunber enployed by the School Board
was inpaired, and neither the nature of the two offenses nor the
ci rcunstances in which they were commtted can reasonably
support an inference that M. Fullington's effectiveness as a

School Board enpl oyee was inpaired. Cf. Purvis v. Mrion County

School Board, 766 So. 2d 492, 498 (Fla. 5th DCA 2000) (The

m sconduct of Purvis, who "lied under oath and resisted arrest”
rose to a "level of m sconduct which would support the inference
that Purvis's effectiveness as a teacher had been inpaired.").
90. Based on consideration of the elenents that nust be
proven to establish conduct unbecom ng a School Board enpl oyee,
and on the findings of fact herein, it is concluded that the
School Board has satisfied its burden of proof by a
preponder ance of the evidence that the three offenses conmtted
by M. Fullington each constitute conduct that does not reflect
credit on M. Fullington as a School Board enpl oyee, contrary to
the standard of enpl oyee conduct set forth in School Board
Rul e 6Gx13-4A-1.21(1). In addition, by confronting M. Akers in

a loud and threateni ng manner, M. Fullington engaged in
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unseem y conduct that is expressly prohibited by School

Board Rul e 6Gx13-4A-1.21(1). The seriousness of

M. Fullington's conduct in confronting M. Akers is mtigated,
however, by the uncontroverted evidence that M. Fullington felt
renorse for his outburst and apol ogi zed to M. Akers and that
M. Fullington had enjoyed for many years a good worKki ng
relationship with M. Akers that was not marred by any
threatening or hostile behavior on M. Fullington's part either
before or after the incident.

91. Based on consideration of the elenents that nust be
proven to establish | ack of good noral character, and on the
findings of fact herein, it is concluded that the School Board
has failed to satisfy its burden of proof by a preponderance of
the evidence that M. Fullington | acks good noral character.
The findings of fact herein support the conclusion that the
of fenses commtted by M. Fullington do not denonstrate a | ack
of good noral character, as defined by the court in Zenour.

92. Based on consideration of the elenents that nust be
proven to establish | ack of good noral character, and on the
findings of fact herein, it is concluded that the School Board
has failed to satisfy its burden of proof by a preponderance of
the evidence that M. Fullington commtted an act of imorality.
The three of fenses that the School Board has proven by the

greater weight of the evidence, considered cunul atively, fal
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far short of conduct that is inconsistent with the standards of
publ i c consci ence and good norals, and no evi dence what soever
was presented that these three offenses caused M. Fullington to
be so notorious that either he or the education profession was
brought into public disgrace or that his service in the
conmunity was i npaired.

93. Accordingly, the only one of the violations alleged in
the Notice of Specific Charges that the School Board has proven
by a preponderance of the evidence is that M. Fullington
engaged in conduct that was contrary to the standards
established in School Board Rule 6Gx13-4A-1.21(1) and, wth
respect to his confrontation with M. Akers, engaged in unseemy
conduct expressly prohibited by the rule. After consideration
of all of the evidence presented in this case, including the
circunstances surrounding M. Fullington's inaccurate reporting
of his overtime hours for August 18, 2001, his anxiety regarding
the contents of the certified letter sent by the School Board's
O fice of Professional Standards, his renorse and subsequent
apology to M. Akers, as well as the previous disciplinary
action taken against M. Fullington in 1995, the comendation he
received from Myrtle Grove Elenentary School, and his generally
unbl em shed enpl oynent record with the School Board, it is
concl uded that, based on the findings of fact and concl usi ons of

| aw herein, the School Board has not shown "just and good cause"
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to suspend and dismss M. Fullington fromhis enploynent.

Rat her, based on a consideration of all of the factors

enuner at ed above, the recommended penalty in this case is the

i ssuance of a witten reprimand to be placed in M. Fullington's
personnel file.??

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED that the M am - Dade County School Board
enter a final order

(1) Dismssing Counts I, Il, 1V, and V of the Notice of
Speci fic Charges agai nst Benjam n Fullington;

(2) Finding that M. Fullington engaged in conduct
unbecom ng a School Board enpl oyee, in violation of School Board
Rul e 6(x13-4A 1.21(1);

(3) Reinstating M. Fullington to his position as a
Plunmber 1l with the School Board's Mintenance Departnent, with
full back pay and benefits; and

(4) Issuing a witten reprinmand to be placed in

M. Fullington's personnel file.

39



DONE AND ENTERED t his 30th day of Septenber, 2002, in

Tal | ahassee, Leon County, Flori da.

PATRI CI A HART MALONO

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Bui l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Division of Adm nistrative Hearings
this 30th day of Septenber, 2002.

ENDNOTES
" petitioner's Exhibit 7 consists of the Recommended Order and
Final Order entered in the 1995 disciplinary action taken by the
School Board against M. Fullington, offered to prove only that
t he School Board had suspended M. Fullington w thout pay for
four nonths.

2/  There are several errors in the third volume of the
transcript filed with the Division of Adm nistrative Hearings on
July 8, 2002. This volune of the transcript is denoni nated
"Volunme I1" when it is actually Volune I11; the date of the
heari ng noted on the cover page is May 10, 2002, but the hearing
date was actually May 3, 2002; and the first page in the vol une
i s nunbered page 244 even though the | ast page of the previous
vol une is page 256. Over the |last nonth, the undersigned has
made nunerous attenpts to obtain a corrected Volune |11 but has
been unsuccessful .

3/ See the 2001-2002 Addendumto the Contract, executed
January 16, 2002.

4  Athough it is not directly relevant to the i ssues presented
herein, there is evidence in the record to suggest that

M. Akers has been M. Fullington's foreman for approximtely
10 years.
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 The Arrest Report was adnmitted into evidence as Petitioner's
Exhibit 1, with M. Fullington's counsel stating that he had no
objection to the report comng into evidence. Nonetheless, the
Arrest Report is hearsay as defined in Section 90.801, Florida
Statutes, and Rule 28-106.213(3), Florida Adm nistrative Code,
provi des: "Hearsay evidence, whether received in evidence over
obj ection or not, may be used to suppl enment or explain other

evi dence, but shall not be sufficient in itself to support a
finding unless the evidence falls within an exception to the
hearsay rule as found in Chapter 90, F.S."

Because there was no objection to the adm ssion of the
Arrest Report, counsel for the School Board did not identify the
exception to the hearsay rule that would permt the docunent to
cone into evidence over objection in a civil action. See
Section 120.57(1)(c), Florida Statutes. Having considered the
exceptions to the rule excluding hearsay contained in
Section 90.803, Florida Statutes, it is apparent that the Arrest
Report could cone into evidence as a public record pursuant to
Section 90.803(8), Florida Statutes, since this is a contract,
rather than a penal, matter. It could also fall within the
exception for recorded recollection pursuant to
Section 90.803(5), Florida Statutes, since it is apparent from
the record that O ficer Starks' independent nenory of the events
at issue was very sketchy at the tine of the hearing. The
express statenment by M. Fullington's counsel that he had no
objection to the adm ssion of the report in effect renders
nugatory the limtation that permts the docunent itself to be
admtted only if offered by the adverse party.
® On Monday, August 20, 2001, adninistrators in the Maintenance
Department were aware that M. Fullington had fabricated the
story that he told M. Akers to explain his absence fromthe job
site on the norning of August 18, 2001. This conduct was not,
however, included in the factual allegations in the School
Board's Notice of Specific Charges, and cannot, therefore, be
the basis for a finding that M. Fullington violated the
statutes and rules cited in the Notice of Specific Charges. See
Cottrill v. Departnent of |nsurance, 685 So. 2d 1371 (Fla. 1st
DCA 1996) (Even though an Adm nistrative Conplaint contains
reference to a particular statutory violation, facts or conduct
warranting disciplinary action nust be alleged in the
Adm ni strative Conplaint; the fact that evidence was introduced
that "m ght well support a violation" does not provide basis for
finding violation when the facts or conduct are not pled in the
Adm ni strative Conplaint.)
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" In Petitioner's Exhibit 4, the Conference for the Record
Summary - Revi sed, dated Novenber 21, 2001, the specific day is
noted as October 31, 2001. M. Brown testified only that he
observed M. Fullington at the post office in Cctober 2001, but
the date of Cctober 31, 2001, is not inconsistent with any of

t he evi dence presented herein.

8 M. MFarland reported directly to Max Metzger, the Director
of Mai ntenance Operations at the North Satellite, and Ant hony
Adanms, M. Akers' supervisor, reported to M. MFarl and.

Transcript at 185.

7 M. Fullington weighs 280 pounds and stands six feet, one
inch tall.

1 1t is of some interest that M. Metzger, who has worked for
the M am - Dade County public school systemfor 42 years,
testified that he is not aware of any enpl oyee bei ng di sm ssed
from enpl oynent for having been arrested for soliciting
prostitution.

One non-instructional School Board enpl oyee was arrested
for lewd and | ascivious conduct in a public place; this enpl oyee
was not suspended from his enploynment with the School Board.

Two non-instructional School Board enpl oyees were arrested for
soliciting prostitution; one was disciplined by being called to
a Conference-for-the-Record and issued directives, and the other
was denoted. This latter enployee worked in the School Board's
O fice of Professional Standards.

The School Board distinguishes M. Fullington's situation
fromthat of the other enployees on the grounds that none of the
three arrests occurred during the time the School Board enpl oyee
was wor ki ng, nor was a School Board vehicle involved. 1In
addi tion, the charges against two of these enpl oyees were
dropped; for one enpl oyee, the charges were dropped before the
Conf erence-for-the-Record was hel d.

12l petitioner's Exhibit 4.

13/ The Conference for the Record Summary - Revised dat ed
Novenber 21, 2001, Petitioner's Exhibit 4, included reference to
a discussion of several other issues related to M. Fullington's

j ob performance. The School Board's counsel did not lay the
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foundation for adm ssion of this docunent as a business record
of the School Board, but even if he had done so and the docunent
was admtted as an exception to the hearsay rule, much of the
informati on contained in the docunent is, itself, hearsay.
Consequently, because no testinony was elicited at the hearing
regardi ng these other issues, the hearsay contained in the
conference sunmary cannot be used to prove the truth of the
matters asserted in the docunent and cannot support findings of
fact with respect to these issues. See Section 120.57(1)(c),

Fl orida Statutes (2002).

14" The policy relating to the use of vehicles owned by the

M am - Dade County public school systemis set out in
Petitioner's Exhibit 5, the School Board's M ntenance Handbook,
whi ch provides in pertinent part on page 11 of the Suppl enental
Procedures for Trade Enpl oyees:

VEHI CLES

The use of authorized vehicles is restricted
to the transportation of M am -Dade County
Publ i ¢ School s personnel, equipnent, and
supplies to and from aut hori zed work

| ocations. Vehicles WLL NOT be used for
personal business, i.e., going honme for

| unch, to the bank, or to any point to
conduct personal business of any kind.

1 M. Fullington has not been charged in the Notice of
Specific Charges with having violated the rul e agai nst viol ence
in the workplace, nor was the rule offered into evidence at the
hearing. Consequently, a violation of the rule dealing with

vi ol ence in the workplace cannot be a basis for M. Fullington's
di sm ssal from enpl oynent.

According to the Novenber 21, 2001, Conference for the
Record Summary - Revised, M. Fullington was al so rem nded
during the Novenmber 16, 2001, Conference-for-the-Record of other
policies and procedures with which he was expected to conply.

As noted in endnote 12, supra, no non-hearsay evidence was
presented at the hearing to support a finding that

M. Fullington conmtted any acts referred to in the Conference
for the Record Summary - Revised other than the trip to the post
office and the incident involving M. Akers. In addition, the
charge against M. Fullington in Count |I of the Notice of
Specific Charges is that he conmtted gross insubordination
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because he "refused to conply with School Board rules, work-site
procedure, and directives"; no specific rule, procedure, or
directive was identified in the Notice of Specific Charges, and
none was identified at the hearing or in the School Board's
Proposed Reconmended Order.

16/ Notice of Specific Charges, paragraph 6.

7 Officer Starks' demeanor during her testinony was closely
observed, and consideration was given to the difficulty Oficer
St arks exhi bited throughout her testinony in determ ning whether
her recollection of her encounter with M. Fullington on

August 18, 2001, was refreshed when she saw himat the hearing
or whether her recollection of the encounter was based
exclusively on the statenment she included in the Arrest
Affidavit setting forth M. Fullington's alleged offer of noney
for sex.

At her deposition, Oficer Starks stated that she had no
recol l ection of the encounter, and yet she vacill ated during her
testinmony at the hearing between claimng no i ndependent
recol | ection of the encounter and descri bing specific details of
the encounter. In light of the nunber of tinmes O ficer Starks
has worked as a decoy on a prostitution detail and the nunber of
arrests she made on August 18, 2001, the undersigned is not
per suaded that, one year after her encounter with
M. Fullington, Oficer Starks' nenory of the incident could be
sufficiently refreshed by the sight of M. Fullington that she
testified to the alleged offer of noney for sex based on her own
i ndependent recollection of the encounter. G ven the
conflicting statenents in Oficer Starks' testinony regarding
her recollection of M. Fullington alleged offer, it is nore
likely than not that her testinony was based on the statenent
she included in the Arrest Affidavit and not on persona
knowl edge. As a result, Oficer Starks' testinony regarding the
offer is generally unpersuasive and, therefore, has been given
virtually no wei ght.

The only other piece of evidence introduced by the Schoo
Board to establish that M. Fullington offered to commt
prostitution is the narrative in the unsworn Arrest Affidavit
conpleted by Oficer Starks shortly after her encounter with
M. Fullington. As discussed in endnote 4, supra, although this
report is adm ssible under the "recorded recollection” exception
to the rul e excluding hearsay evidence, see Section 90.803(5),
Florida Statutes, and can be the basis for a finding of fact
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pursuant to Section 120.57(1)(c), Florida Statutes, it is sinply
one piece of evidence to be evaluated with respect to its
per suasi ve val ue.

Oficer Starks conpleted the narrative in the Arrest
Affidavit in her role as the arresting officer and not in the
role of a disinterested wtness. The Arrest Affidavit is
not hing nore than a type of chargi ng docunent that contains
al l egations that would have to be proven in a crimnal case to
sustain a conviction. As a result, while Oficer Starks'
statenment in the Arrest Affidavit that M. Fullington's offered
nmoney for sex has been considered, it is not sufficiently
persuasive to provide the sole basis for a finding that
M. Fullington did, indeed, offer to solicit prostitution.

M. Fullington testified at |length regarding the details of
his encounter with Oficer Starks, and his version of events
understandably differs conpletely fromhers. M. Fullington's
dermeanor during his testinmony was cl osely observed and the
testinmony regarding M. Fullington's version of the conversation
with Oficer Starks has been carefully considered in |ight of
his credibility as a witness. On balance, it is as likely as
not that M. Fullington's version of events is accurate.

18/ The School Board also did not suffer any adverse effects
fromM. Fullington's arrest because it did not pay the

$1, 000. 00 to have the School Board van rel eased from

i mpoundnent .

19" This issue was one of the issues referred to in endnote 12
that was reportedly discussed during the Conference-for-the-
Record on Novenber 16, 2001. The Conference for the Record
Summary - Revised attributed the discussion of this issue to a
person who participated in the conference but was not called as
a wtness. Although M. Metzger testified that M. Fullington
had reported that he worked until 1:00 p.m on Cctober 31, 2001,
the record is inconclusive with respect to whether M. Mt zger
was testifying of his own personal know edge, and the form

M. Fullington allegedly submtted was not offered into

evi dence.

Apparently, the School Board intended for this factual
al l egation to support a charge that M. Fullington falsely
reported his work hours on Cctober 31, 2001, but this conduct
was not identified in the Notice of Specific Charges as a basis
for disciplinary action, nor was there any direct testinony, as
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opposed to i nnuendo, that M. Fullington was at the post office
during work hours rather than during the 30 mnutes allotted for
hi s | unch.

20/ "gection 561.15(1), Florida Statutes, linits the issuance of
a beverage license to persons of good noral character . . . ."
Zenmour, 347 So. 2d at 1103.

21/ Because the School Board did not identify inits Notice of
Specific Charges or in its Proposed Recormmended Order the
sections of the Departnment of Education's Rules 6B-1.001 and 6B-
1.006, Florida Adm nistrative Code, on which it based its charge
that M. Fullington commtted m sconduct in office, it has been
necessary to surnm se that the referenced rules are those on

whi ch the School Board wi shes to rely.

22/ A final observation: Consideration of the charges agai nst
M. Fullington has been nmade substantially nmore difficult than
necessary because the School Board's Notice of Specific Charges
barely satisfies even the rel axed standards acceptable in
actions under Section 120.57(1), Florida Statutes. Although the
School Board included specific factual allegations in paragraphs
4 through 9 of the Notice of Specific Charges, little nore is
included in the five counts of the Notice of Specific Charges to
support the violations alleged than the follow ng phrase, a
variation of which is repeated as the substantive allegation in
each of the five counts of the Notice of Specific Charges:
"Respondent's conduct, as described herein, constitutes just
cause for Respondent's suspension w thout pay and dism ssal from
enpl oynment pursuant to Sections 230.03(2), 230.23(5)(f),

447. 209, and 231. 3605, Florida Statutes, and Article IV of the

DCSMEC Contract.” In addition, no citation is included in the
Notice of Specific Charges to the |egal source and description
of the substantive charges in Counts I, Il, and V, no basis was

cited for the inposition of discipline for violation of a Schoo
Board rule or the requirenent that a School Board enpl oyee be of
good noral character; and the rul es underlying the charge of

"m sconduct in office" in Count Il are not identified.
Furthernore, the weaknesses in the Notice of Specific Charges
are conpounded by the School Board's recitation in its Proposed
Recommended Order of nothing nore than the allegations in the
five counts of the Notice of Specific Charges as "concl usi ons of
law' with respect to each violation charged. Perhaps sone of

t he weaknesses of the Notice of Specific Charges coul d have been
cured had the Respondent nmde the appropriate notion.
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Suite 806
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Dani el J. Wodring, General Counsel
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1244 Turlington Buil di ng

Tal | ahassee, Florida 32399-0400

Charlie Crist, Conm ssioner
Departnment of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions wthin
15 days fromthe date of this recormended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.



