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STATEMENT OF THE | SSUE

At issue in this proceeding is whether proposed Florida
Adm ni strative Code Rule 690 125.005 is an invalid exercise of
del egated |l egislative authority.

PRELI M NARY STATEMENT

On February 11, 2005, Respondent O fice of Insurance

Regul ation ("O R") published proposed Florida Adm nistrative

Code Rule 690 125.005 in the Florida Adm nistrative Wekly,




vol. 31, no. 6, pp. 569-574 (the "Proposed Rule"). The Proposed
Rul e was designed to inplenent Section 626.9741, Florida

! created by Section 3 of Chapter 2003-407, Laws of

St at ut es,
Florida, for the purpose of regulating and limting the use of
credit reports and credit scores by insurers for underwiting
and rating purposes.

On March 18, 2005, Petitioners Florida |Insurance Counci
("FIC"), Anerican Insurance Association ("AlIA"), and Property
and Casualty Insurers Association of Arerica ("PCl") filed a
Petition to Determne the Invalidity of Proposed Rules (the
"Initial Petition"). The Initial Petition alleged that proposed
Fl ori da Adm nistrative Code Rule 690 125.005 was an "invalid
exerci se of del egated |egislative authority" pursuant to
Subsection 120.52(8) and Section 120.56, Florida Statutes.

The Division of Administrative Hearings ("DOAH') assigned
the matter DOAH Case No. 05-1012RP. On March 23, 2005, the case
was assigned to the undersigned, who set the case for hearing on
April 19 and 20, 2005. On March 29, 2005, the parties filed an
Agreed Mdtion for Continuance. By Order dated April 4, 2005,

t he undersi gned granted the conti nuance and reschedul ed the
hearing for May 26 and 27, 2005.

On March 31, 2005, Petitioners? filed an uncontested Mtion

for Leave to File an Anended Petition seeking to add the

Nat i onal Association of Miutual |nsurance Conpanies ("NAMC') as



a Petitioner. By order dated April 7, 2005, the noti on was
gr ant ed.

The parties filed a second Agreed Motion for Continuance on
May 4, 2005. By order dated May 5, 2005, the undersigned
granted the continuance and reschedul ed the hearing for
Sept enmber 13 and 14, 2005.

On May 10, 2005, Petitioners filed a Mdtion for Summary
Final Order, contending that the purported del egati on of
rul emaki ng authority by the Financial Services Conm ssion
("FSC') to OR was invalid and that O R was therefore w thout
authority to promul gate proposed Fl orida Adm nistrative Code
Rul e 690 125.005. On May 13, 2005, O R filed a response that
defended its authority to pronul gate the proposed rule and
chal | enged Petitioners' standing to bring the notion.

Wt hout conceding its position, OR presented the Proposed
Rule to the FSC for its approval on June 16, 2005. The FSC
approved the Proposed Rule, which was re-published on July 1,

2005, in the Florida Adm nistrative Weekly, vol. 31, no. 26,

pp. 2346- 2350.

On August 3, 2005, Petitioners filed a second Petition to
Determ ne the Invalidity of Proposed Rule (the "Petition"),
identical in substance to the Initial Petition save for a
renewed argunent regardi ng the purported del egation of

rul emaki ng authority fromFSC to OR The case was gi ven DOAH



Case No. 05-2803RP. On August 9, 2005, Petitioners filed a
Motion to Consolidate, which was granted by order dated
August 10, 2005.

Motions for Sunmmary Final Order were filed by Petitioners
and Respondents. Respondents' notion was deni ed by order dated
Sept enber 16, 2005. Petitioners' notion was deni ed by order
dat ed Septenber 19, 2005. Pursuant to the parties' agreenent in
a status report dated Septenber 26, 2005, the consolidated cases
were reschedul ed for hearing on Decenber 12 through 14, 2005.

On Novenber 29, 2005, Petitioners filed a Mdtion to Conpel
Deposition Answers by OR w tnesses, Steven H Parton and Howard
Eagel feld. On Decenber 1, 2005, Respondents filed a witten
response in opposition, and a tel ephonic hearing on the notion
was hel d on Decenber 2, 2005. On Decenber 5, 2005, the
under si gned i ssued an order denying the notion, and a separate
order granting Petitioners' Mtion for Stay Pending Certiorari
Revi ew of the substantive order. On May 8, 2006, the First
District Court of Appeal issued an opinion denying on the nerits
Petitioners' petition for certiorari review of non-final agency

acti on. Fl ori da | nsurance Council, Inc., et al. v. Ofice of

| nsurance Regul ation and the Financial Services Conm ssion, 928

So. 2d 489 (Fla. 1st DCA 2006). By order dated June 16, 2006,

the stay was |ifted. By order dated June 23, 2006, the



consol i dated cases were schedul ed for hearing on August 8
t hrough 10, 2006.

On May 22, 2006, O R issued "Informational Menorandum
O R 06-10M (the "Menorandum'), the inport of which was to
informall Florida property and casualty insurers that FSC had
authorized O R to begin inplenentation of the provisions of
proposed Florida Adm nistrative Code Rule 690 125. 005, begi nning
Septenber 1, 2006, for all property and casualty insurers naking
a newrate, rule, or underwiting guideline filing making use of
credit reports, and begi nning Decenber 1, 2006, for all property
and casualty insurers using credit reports.

On May 30, 2006, Petitioners filed a Mdtion for Leave to
File an Anended Petition, in order to chall enge the Menorandum
as an invalid agency statenent neeting the definition of a rule.
On June 12, 2006, Petitioner Fair |saac Corporation ("Fair
| saac") filed a Petition Challenging as Non-Rule Policy the
Menor andum (" Fair |Isaac Petition"), which was assi gned DOAH Case
No. 06-2036RU. Also on June 12, 2006, Fair Isaac filed a
Petition to Intervene in consolidated DOAH Case Nos. 05-1012RP
and 05- 2803RP, for the purpose of raising its challenge to the
Menorandum i n the ongoi ng proceedi ngs. On June 14, 2006,
Petitioners noved to consolidate DOAH Case No. 06- 2036RU wi th

DOAH Case Nos. 05-1012RP and 05- 2803RP.



By order dated June 16, 2006, Petitioners' Mtion for Leave
to File an Arended Petition was granted. By order dated
July 10, 2006, DOAH Case No. 06- 2036RU was consolidated with
DOAH Case Nos. 05-1012RP and 05- 2803RP. Because this
consol idation had the effect of making Fair |Isaac a party to
t hese proceedings for the limted purpose of pursuing its
chal l enge to the Menorandum there was no need to rule on Fair
| saac's Petition to Intervene.

The hearing was held on August 8 and 9, 2006. At the close
of the hearing, Petitioners noted the virtual certainty that the
Septenber 1, 2006, effective date of the Menorandum woul d occur
before a conprehensive final order could be issued in these
cases. Petitioners requested that an order be entered prior to
Sept enber 1, 2006, to address the limted question of OR s
authority to inplenment the requirenents of proposed Florida
Adm ni strative Code Rule 690 125. 005 before these cases are
resolved and the proposed rule is either invalidated or finally
adopt ed pursuant to Subsection 120.54(3)(e), Florida Statutes.

Petitioners' request was granted, and a schedul e was
established for the parties to brief the issue. Al parties
tinmely filed briefs. On Septenber 5, 2006, the undersigned
entered a Partial Final Order finding that the Menorandum

constituted an unpromul gated rule and directing OR to



i mredi ately di scontinue reliance on the Menorandumto inpl enment
proposed Florida Adm nistrative Code Rule 690 125. 005.

On Septenber 8, 2006, Respondents filed a notion to
wi thdraw the partial final order and to hold the issue of the
Menor andum s effecti veness in abeyance until issuance of a fina
order disposing of all issues in the consolidated cases. By
Order dated Septenber 14, 2006, Respondents' nption was granted.

At the final hearing, Petitioners presented the testinony
of Cecil Pearce, regional vice president of AIA Neil Al dredge,
vice president for state and regulatory affairs for NAM C
Steven H. Parton, O R s general counsel; Mchael MIler, an
expert in actuarial matters and insurance rate-nmaking; Patrick
Brockett, an expert in actuarial science, risk managenent,
i nsurance, and statistics; and Guy Marvin, president of the FIC
By agreenment of all the parties, Petitioners submtted the
August 10, 2006, deposition testinony of WIIiam Stander,
assistant vice president for PCIAA  Petitioners' Exhibits 1
t hrough 13 were admitted into evidence. Petitioners' Exhibit 11
was the deposition testinony of M. Parton, and Petitioners'
Exhibit 12 was the deposition testinony of Howard Eagel feld, an
actuary with AR

Fair |Isaac presented the testinony of Lanont Boyd, a
manager in its global scoring division. Fair |Isaac offered no

exhi bits.



Respondents presented the testinony of M. Parton.
Respondents' Exhibits 1 through 9 were admtted into evidence.
Respondents' Exhibit 5 was the deposition testinony of
M. MIller, and Respondents' Exhibit 6 was the deposition
testinony of M. Brockett.

The Transcript of the final hearing was filed on
Septenber 5, 2006. The parties filed their Proposed Final
Orders on Septenber 15, 2006.

FI NDI NGS OF FACT

A. Petitioners

1. AlAis a trade association nade up of 40 groups of
i nsurance conpani es. Al A nmenber conpanies annually wite
$6 billion in property, casualty, and autonobile insurance in
Florida. AIA s primary purpose is to represent the interests of
its menber insurance groups in regulatory and | egislative
matters throughout the United States, including Florida.

2. NAMCis a trade association consisting of 1,430
menbers, nostly nutual insurance conpani es. NAM C nenber
conpani es annually wite $10 billion in property, casualty, and
autonobil e insurance in Florida. NAMC represents the interests
of its menber insurance conpanies in regulatory and |egislative
matters throughout the United States, including Florida.

3. PCl is a national trade association of property and

casual ty insurance conpani es consisting of 1,055 nenbers. PCl



nmenbers i nclude nmutual insurance conpani es, stock insurance
conpani es, and reciprocal insurers that wite property and
casualty insurance in Florida. PCl nenbers annually wite
approximately $15 billion in premuns in Florida. PC
participated in the OR s workshops on the Proposed Rule. PCl's
assi stant vice president and regi onal nanager, WIIiam Stander,
testified that if the Proposed Rule is adopted, PCl's nenber
conpani es woul d be required either to withdraw fromthe Fl orida
mar ket or drastically reorgani ze their business nodel.

4. FICis an insurance trade associ ati on made up of
39 insurance groups that represent approximately 250 i nsurance
conpanies witing all lines of insurance. Al of FIC s nenbers
are licensed in Florida and wite approximately $27 billion in
premuns in Florida. FIC has participated in rule challenges in
t he past, and participated in the workshop and public hearing
process conducted by OR for this Proposed Rule. FIC President
Guy Marvin testified that FIC s property and casualty nenbers
use credit scoring and woul d be affected by the Proposed Rul e.

5. A substantial nunber of Petitioners' nenbers are
insurers witing property and casualty insurance and/or notor
vehi cl e i nsurance coverage in Florida. These nenbers use
credi t-based i nsurance scoring in their underwiting and rating
processes. They would be directly regulated by the Proposed

Rule in their underwiting and rating nmethods and in the rate
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filing processes set forth in Sections 627.062 and 627. 0651,
Fl ori da Stat utes.

6. Fair Isaac originated credit-based i nsurance scoring
and is a |l eading provider of credit-based i nsurance scoring
information in the United States and Canada. Fair |saac has
invested mllions of dollars in the devel opnment and mai nt enance
of its credit-based insurance nodels.

7. Fair Isaac concedes that it is not an insurer and,

t hus, would not be directly regulated by the Proposed Rul e.
However, Fair |Isaac would be directly affected by any negative
i npact that the Proposed Rule would have in setting limts on
the use of credit-based i nsurance score nodels in Florida.
Lanont Boyd, a manager in Fair |saac's global scoring division,
testified that if the Proposed Rule goes into effect Fair |saac
would, at a mninmum lose all of the revenue it currently
generates frominsurance conpanies that use its scores in the
State of Florida, because Fair Isaac's credit-based insurance
scoring nodel cannot neet the requirenments of the Proposed Rul e
regarding racial, ethnic, and religious categorization. M.
Boyd also testified that enactnent of the Proposed Rule could
cause a "ripple effect” of simlar regulations in other states,

further inpairing Fair |Isaac's business.

11



B. The Statute and Proposed Rul e

8. During the 1990s, insurance conpanies' use of consuner
credit information for underwiting and rating autonobile and
residential property insurance policies greatly increased.
| nsurance regul ators expressed concern that the use of consuner
credit reports, credit histories and credit-based insurance
scoring nodels could have a negative effect on consuners
ability to obtain and keep insurance at appropriate rates. O
particul ar concern was the possibility that the use of credit
scoring would particularly hurt mnorities, people with | ow
i ncomes, and young peopl e, because those persons woul d be nore
likely to have poor credit scores.

9. On Septenber 19, 2001, Insurance Conmi ssioner Tom
Gal | agher appointed a task force to exam ne the use of credit
reports and devel op recommendati ons for the Legislature or for
the promul gation of rules regarding the use of credit scoring by
the insurance industry. The task force net on four separate
occasi ons throughout the state in 2001, and issued its report on
January 23, 2002.

10. The task force report conceded that the evidence
supporting the negative inpact of the use of credit reports on

specific groups is "primarily anecdotal ," and that the insurance

i ndustry had subm tted anecdotal evidence to the contrary.

12



Anmong its nine recommendations, the task force recomended the
fol |l ow ng:

* A conprehensive and i ndependent

i nvestigation of the relationship between
insurers' use of consuner credit information
and risk of loss including the inpact by
race, incone, geographic |location and age.

* A prohibition against the use of credit
reports as the sole basis for making
underwriting or rating decisions.

* That insurers using credit as an
underwriting or rating factor be required to
provide regulators with sufficient
information to independently verify that

use.

* That insurers be required to send a copy
of the credit report to those consuners
whose adverse insurance decision is a result
of their consuner credit information and a
si mpl e expl anation of the specific credit
characteristics that caused the adverse
deci si on.

* That insurers not be permtted to draw a
negative inference froma bad credit score
that is due to nmedical bills, little or no
credit information, or other specia

ci rcunstances that are clearly not rel ated
to an applicant's or policyhol der's
insurability.

* That the inpact of credit reports be
mtigated by inposing limts on the weight
that insurers can give to themin the
decision to wite a policy and limts on the
anount the prem um can be increased due to
credit information.

11. No evidence was presented that the "conprehensive and

i ndependent investigation"” of insurers' use of credit

13



i nformati on was undertaken by the Legislature. However, the

ot her recommendations of the task force were addressed in Senate
Bills 40A and 42A, enacted by the Legislature and signed by the
governor on June 26, 2003. These companion bills, each with an
effective date of January 1, 2004, were codified as

Sections 626.9741 and 626.97411, Florida Statutes, respectively.
Chapt ers 2003-407 and 2003-408, Laws of Florida.

Section 626.9741, Florida Statutes, provides:

(1) The purpose of this sectionis to
regulate and limt the use of credit reports
and credit scores by insurers for
underwriting and rating purposes. This
section applies only to personal |ines notor
vehi cl e i nsurance and personal |ines
residential insurance, which includes
homeowners, nobile honme owners' dwelling,

t enants, condom ni um unit owners,
cooperative unit owners, and sim/lar types
of insurance.

(2) As used in this section, the term

(a) "Adverse decision" neans a decision to
refuse to issue or renew a policy of

i nsurance; to issue a policy with exclusions
or restrictions; to increase the rates or
prem um charged for a policy of insurance;
to place an insured or applicant in a rating
tier that does not have the | owest avail able
rates for which that insured or applicant is
otherwise eligible; or to place an applicant
or insured with a conpany operating under
common managenent, control, or ownership

whi ch does not offer the |owest rates

avail able, within the affiliate group of

i nsurance conpani es, for which that insured
or applicant is otherw se eligible.

14



(b) "Credit report"” neans any witten,
oral, or other communication of any
information by a consuner reporting agency,
as defined in the federal Fair Credit
Reporting Act, 15 U S.C ss. 1681 et seq.,
bearing on a consunmer's credit worthiness,
credit standing, or credit capacity, which
is used or expected to be used or collected
as a factor to establish a person's
eligibility for credit or insurance, or any
ot her purpose authorized pursuant to the
applicabl e provision of such federal act.

A credit score alone, as calculated by a
credit reporting agency or by or for the
insurer, nmay not be considered a credit
report.

(c) "Credit score" means a score, grade, or
val ue that is derived by using any or al
data froma credit report in any type of
nodel , nethod, or program whether
electronically, in an algorithm conputer
software or program or any other process,
for the purpose of grading or ranking credit
report data.

(d) "Tier" means a category within a single
insurer into which insureds with
substantially simlar risk, exposure, or
expense factors are placed for purposes of
determning rate or prem um

(3) An insurer nust informan applicant or
insured, in the sane nmedium as the
application is taken, that a credit report
or score is being requested for underwiting
or rating purposes. An insurer that makes
an adverse deci sion based, in whole or in
part, upon a credit report nust provide at
no charge, a copy of the credit report to

t he applicant or insured or provide the
applicant or insured with the nane, address,
and tel ephone nunber of the consuner
reporting agency fromwhich the insured or
applicant may obtain the credit report. The
i nsurer nust provide notification to the
consuner expl aining the reasons for the

15



adverse decision. The reasons nust be
provided in sufficiently clear and specific
| anguage so that a person can identify the
basis for the insurer's adverse deci sion.
Such notification shall include a
description of the four prinmary reasons, or
such fewer nunber as existed, which were the
primary influences of the adverse deci sion.
The use of generalized ternms such as "poor
credit history,"” "poor credit rating," or
"poor insurance score" does not neet the
expl anation requirenents of this subsection.
A credit score may not be used in
underwiting or rating insurance unless the
scoring process produces information in
sufficient detail to pernmt conpliance with
the requirenents of this subsection. It
shal | not be deened an adverse decision if,
due to the insured' s credit report or credit
score, the insured continues to receive a

| ess favorable rate or placenent in a |ess
favorabl e tier or conpany at the tinme of
renewal except for renewal s or
reunderwiting required by this section.

(4)(a) An insurer may not request a credit
report or score based upon the race, color,
religion, marital status, age, gender,

i ncome, national origin, or place of

resi dence of the applicant or insured.

(b) An insurer may not nmake an adverse
deci sion sol ely because of information
contained in a credit report or score
wi t hout consideration of any ot her
underwriting or rating factor.

(c) An insurer may not make an adverse
deci sion or use a credit score that could
|l ead to such a decision if based, in whole
or in part, on:

1. The absence of, or an insufficient,

credit history, in which instance the
i nsurer shall

16



a. Treat the consuner as otherw se approved
by the Ofice of Insurance Regulation if the
insurer presents information that such an
absence or inability is related to the risk
for the insurer;

b. Treat the consuner as if the applicant
or insured had neutral credit information,
as defined by the insurer;

c. Exclude the use of credit information as
a factor and use only other underwiting
criteri a;

2. Collection accounts with a nedi cal
i ndustry code, if so identified on the
consuner's credit report;

3. Pl ace of residence; or

4. Any other circunstance that the

Fi nanci al Servi ces Conmi ssion determ nes, by
rul e, lacks sufficient statistical
correlation and actuarial justification as a
predi ctor of insurance risk.

(d) An insurer may use the nunber of credit
inquiries requested or nmade regardi ng the
applicant or insured except for:

1. Cedit inquiries not initiated by the
consuner or inquiries requested by the
consuner for his or her own credit

i nformati on.

2. Inquiries relating to insurance
coverage, if so identified on a consuner's
credit report.

3. Collection accounts wth a nedical
industry code, if so identified on the
consumer's credit report

4. Miltiple lender inquiries, if coded by
t he consumer reporting agency on the
consuner's credit report as being fromthe
home nortgage i ndustry and nade within 30

17



days of one another, unless only one inquiry
i s consi dered.

5. Miltiple lender inquiries, if coded by
t he consuner reporting agency on the
consunmer's credit report as being fromthe
aut onobi |l e I endi ng industry and nade wi thin
30 days of one another, unless only one
inquiry is considered.

(e) An insurer mnust, upon the request of an
applicant or insured, provide a neans of
appeal for an applicant or insured whose
credit report or credit score is unduly

i nfl uenced by a dissolution of marriage, the
deat h of a spouse, or tenporary |oss of

enpl oynent. The insurer nust conplete its
review within 10 busi ness days after the
request by the applicant or insured and
recei pt of reasonabl e docunentation
requested by the insurer, and, if the
insurer determnes that the credit report or
credit score was unduly influenced by any of
such factors, the insurer shall treat the
applicant or insured as if the applicant or
i nsured had neutral credit information or
shal | exclude the credit information, as
defined by the insurer, whichever is nore
favorable to the applicant or insured. An

i nsurer shall not be considered out of
conpliance with its underwiting rules or
rates or forns filed with the Ofice of

| nsurance Regul ation or out of conpliance
with any other state law or rule as a result
of granting any exceptions pursuant to this
subsecti on.

(5 Arate filing that uses credit reports
or credit scores nust conply with the
requirements of s. 627.062 or s. 627.0651 to
ensure that rates are not excessive,

i nadequate, or unfairly discrimnatory.

(6) An insurer that requests or uses credit
reports and credit scoring inits
underwriting and rating nethods shal

mai ntai n and adhere to established witten

18



procedures that reflect the restrictions set
forth in the federal Fair Credit Reporting
Act, this section, and all rules rel ated

t hereto.

(7)(a) An insurer shall establish
procedures to review the credit history of
an i nsured who was adversely affected by the
use of the insured' s credit history at the
initial rating of the policy, or at a
subsequent renewal thereof. This review
nmust be perforned at a m ni num of once every
2 years or at the request of the insured,

whi chever is sooner, and the insurer shal

adj ust the premiumof the insured to refl ect
any inprovenent in the credit history. The
procedures nust provide that, with respect
to existing policyholders, the review of a
credit report will not be used by the
insurer to cancel, refuse to renew, or
require a change in the nmethod of paynent or
paynment pl an.

(b) However, as an alternative to the
requi rements of paragraph (a), an insurer
that used a credit report or credit score
for an insured upon inception of a policy,
who will not use a credit report or score
for reunderwiting, shall reevaluate the
insured within the first 3 years after

i nception, based on other allowable
underwriting or rating factors, excluding
credit information if the insurer does not
increase the rates or prem umcharged to the
i nsured based on the exclusion of credit
reports or credit scores.

(8) The comm ssion nay adopt rules to
adm ni ster this section. The rules my
i nclude, but need not be limted to:

(a) Information that must be included in
filings to denonstrate conpliance with
subsection (3).

(b) Statistical detail that insurers using
credit reports or scores under subsection

19



12.

13.

(5) must retain and report annually to the
O fice of Insurance Regul ation.

(c) Standards that ensure that rates or
prem uns associated with the use of a credit
report or score are not unfairly

di scrim natory, based upon race, color,
religion, marital status, age, gender,

i ncone, national origin, or place of

resi dence.

(d) Standards for review of nodels,

met hods, progranms, or any other process by
which to grade or rank credit report data
and whi ch may produce credit scores in order
to ensure that the insurer denonstrates that
such gradi ng, ranking, or scoring is valid
in predicting insurance risk of an applicant
or insured.

Section 626.97411, Florida Statutes, provides:

Credit scoring nethodol ogi es and rel ated
data and information that are trade secrets
as defined in s. 688.002 and that are filed
with the Ofice of Insurance Regul ation
pursuant to a rate filing or other filing
required by law are confidential and exenpt
fromthe provisions of s. 119.07(1) and s.
24(a), Art. | of the State Constitution.?

Fol | owi ng extensive rul e devel opnment wor kshops and

i ndustry conment, proposed Florida Adm nistrative Code

Rul e 690 125.005 was initially published in the Florida

Admi ni strative Weekly, on February 11, 2005.* The Proposed Rul e

st at es,

as foll ows:

690 125. 005 Use of Credit Reports and
Credit Scores by Insurers.

(1) For the purpose of this rule, the
foll owi ng definitions apply:

20



(a) "Applicant", for purposes of Section
626. 9741, F.S., neans an individual whose
credit report or score is requested for
underwriting or rating purposes relating to
personal |ines notor vehicle or personal
lines residential insurance and shall not

i ncl ude individuals who have nerely
requested a quote.

(b) "Credit scoring nmethodol ogy" neans any
nmet hodol ogy that uses credit reports or
credit scores, in whole or in part, for
underwriting or rating purposes.

(c) "Data cleansing” neans the correction
or enhancenent of presunmed inconpl ete,
incorrect, mssing, or inproperly formatted
i nformati on.

(d) "Personal |ines notor vehicle"

I nsurance neans i nsurance agai nst | oss or
damage to any notorized | and vehicle or any
|l oss, liability, or expense resulting from
or incidental to ownership, maintenance or
use of such vehicle if the contract of

i nsurance shows one or nore natural persons
as naned i nsureds.

1. The following are not included in
this definition:

a. Vehicles used as public livery or
conveyance,;

b. Vehicles rented to others;

c. Vehicles with nore than four wheels;

d. Vehicles used primarily for
comrerci al purposes; and

e. Vehicles wwth a net vehicle weight of
nore than 5,000 pounds designed or used for
the carriage of goods (other than the
personal effects of passengers) or drawing a
trailer designed or used for the carriage of
such goods.

2. The following are specifically
included, inter alia, in this definition:
Mot or cycl es;

Mot or hones;
Anti que or classic autonobiles; and
Recreational vehicles.

oo o
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(e) "Unfairly discrimnatory” neans that
adverse decisions resulting fromthe use of
a credit scoring methodol ogy

di sproportionately affects persons bel ongi ng
to any of the classes set forth in Section
626.9741(8)(c), F.S.

(2) Insurers may not use any credit scoring
met hodol ogy that is unfairly discrimnatory.
The burden of denonstrating that the credit
scoring nethodology is not unfairly
discrimnatory is upon the insurer.

(3) An insurer may not request or use a
credit report or credit score inits
underwriting or rating nethod unless it
mai nt ai ns and adheres to established witten
procedures that reflect the restrictions set
forth in the federal Fair Credit Reporting
Act, Section 626.9741, F.S., and these

rul es.

(4) Upon initial use or any change in that
use, insurers using credit reports or credit
scores for underwiting or rating personal
lines residential or personal |ines notor
vehi cl e i nsurance shall include the
followng information in filings submtted
pursuant to Section 627.062 or 627.0651,
F.S.

(a) Alisting of the types of individuals
whose credit reports or scores the conpany
will use or attenpt to use to underwite or
rate a given policy. For exanple:

1. Person signing application;

2. Nanmed insured or spouse; and

3. Al |listed operators.

(b) How those individual reports or scores
will be conbined if nore than one is used.
For exanpl e:

1. Average score used;

2. Highest score used.
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(c) The name(s) of the consuner reporting
agencies or any other third party vendors
fromwhich the conpany will obtain or
attenpt to obtain credit reports or scores.

(d) Precise identifying information
speci fying or describing the credit scoring
nmet hodol ogy, if any, the conpany will use
i ncl udi ng:
1. Common or trade nane;
2. Version, subtype, or intended segnent
of busi ness the system was desi gned for; and
3. Any other information needed to
di stinguish a particular credit scoring
nmet hodol ogy from ot her simlar ones, whether
devel oped by the conpany or by a third party
vendor .

(e) The effect of particular scores or
ranges of scores (or, for conpani es not
using scores, the effect of particular itens
appearing on a credit report) on any of the
foll owi ng as applicabl e:

1. Rate or premumcharged for a policy
of insurance;

2. Placenent of an insured or applicant
inarating tier;

3. Placenent of an applicant or insured
in a conmpany within an affiliated group of
i nsurance conpani es;

4. Decision to refuse to issue or renew
a policy of insurance or to issue a policy
wi th exclusions or restrictions or
[imtations in paynent plans.

(f) The effect of the absence or
insufficiency of credit history (as
referenced in Section 626.9741(4)(c)1.,
F.S.) on any itens |isted in paragraph (e)
above.

(g) The nmanner in which collection accounts
identified with a nedical industry code (as
referenced in Section 626.9741(4)(c)?2.,

F.S.) on a consuner's credit report will be
treated in the underwiting or rating
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process or within any credit scoring
nmet hodol ogy used.

(h) The manner in which collection accounts
that are not identified with a nmedical

i ndustry code, but which an applicant or

i nsured denonstrates are the direct result
of significant and extraordi nary nedi cal
expenses, wWll be treated in the
underwiting or rating process or within any
credit scoring methodol ogy used.

(1) The manner in which the followng wl
be treated in the underwiting or rating
process, or within any credit scoring

nmet hodol ogy used:

1. Credit inquiries not initiated by the
consurmer;

2. Requests by the consumer for the
consuner's own credit information

3. Miltiple Iender inquiries, if coded
by the consuner reporting agency on the
consuner's credit report as being fromthe
aut onobi |l e | ending i ndustry or the hone
nortgage industry and made within 30 days of
one anot her;

4. Miltiple lender inquiries that are
not coded by the consunmer reporting agency
on the consuner's credit report as being
fromthe autonobile | ending industry or the
honme nortgage industry and made within 30
days of one another, but that an applicant
or insured denonstrates are the direct
result of such inquiries;

5. Inquiries relating to insurance
coverage, if so identified on a consuner's
credit report; and

6. Inquiries relating to insurance
coverage that are not so identified on a
consumer's credit report, but which an
applicant or insured denonstrates are the
direct result of such inquiries.

(j) The list of all clear and specific
primary reasons that may be cited to the
consuner as the basis or explanation for an
adver se deci sion under Section 626.9741(3),
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F.S. and the criteria determ ning when each
of those reasons will be so cited.

(k) A description of the process that the
insurer will use to correct any error in
prem um charged the insured, or in
underwiting decision made concerning the
insured, if the basis of the prem um charged
or the decision nade is a disputed itemthat
is later renoved fromthe credit report or
corrected, provided that the insured first
notifies the insurer that the item has been
renoved or corrected.

() Awcertification that no use of credit
reports or scores in rating insurance wll
apply to any conponent of a rate or prem um
attributed to hurricane coverage for
residential properties as separately
identified in accordance with Section

627. 0629, F.S.

(5) Insurers desiring to make adverse
deci sions for personal |ines notor vehicle
policies or personal lines residential
pol i ci es based on the absence or
insufficiency of credit history shal

ei t her:

(a) Treat such consuners or applicants as
ot herwi se approved by the Ofice of

| nsurance Regulation if the insurer presents
informati on that such an absence or
inability is related to the risk for the

i nsurer and does not result in a disparate

i npact on persons belonging to any of the

cl asses set forth in Section 626.9741(8)(c),
F.S. This information will be held as
confidential if properly so identified by
the insurer and eligible under Section

626. 9711, F.S. The information shal

i ncl ude:

1. Data conparing experience for each
category of those with absent or
insufficient credit history to each category
of insureds separately treated with respect
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to credit and having sufficient credit
hi story;

2. A statistically credible nethod of
anal ysis that concludes that the
rel ationshi p between absence or
insufficiency and the risk assunmed is not
due to chance;

3. A statistically credible nethod of
anal ysis that concludes that absence or
insufficiency of credit history does not
di sparately inpact persons bel onging to any
of the classes set forth in Section
626.9741(8)(c), F.S.;

4. A statistically credi ble nmethod of
anal ysis that confirns that the treatnent
proposed by the insurer is quantitatively
appropriate; and

5. Statistical tests establishing that
the treatnent proposed by the insurer is
warranted for the total of all consuners
w th absence or insufficiency of credit
history and for at |east two subsets of such
consuners.

(b) Treat such consunmers as if the
applicant or insured had neutral credit

i nformation, as defined by the insurer.
Should an insurer fail to specify a
definition, neutral is defined as the
average score that a stratified random
sanpl e of consuners or applicants having
sufficient credit history would attain using
the insurer's credit scoring nethodol ogy; or

(c) Exclude credit as a factor and use
other criteria. These other criteria nust
be specified by the insurer and nmust not
result in average treatnment for the totality
of consuners with an absence of or
insufficiency of credit history any |ess
favorabl e than the treatnent of average
consuners or applicants having sufficient
credit history.

(6) Insurers desiring to nake adverse

deci sions for personal lines notor vehicle
or personal lines residential insurance
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based on information contained in a credit
report or score shall file with the Ofice

i nformati on establishing that the results of
such deci sions do not correlate so closely
with the zip code of residence of the
insured as to constitute a decision based on
pl ace of residence of the insured in

vi ol ati on of Section 626.9741(4)(c)(3), F.S.

(7)(a) Insurers using credit reports or
credit scores for underwiting or rating
personal |ines residential or personal |ines
nmot or vehi cl e i nsurance shall devel op

mai ntai n, and adhere to witten procedures
consistent with Section 626.9741(4)(e), F.S.
provi di ng appeals for applicants or insureds
whose credit reports or scores are unduly

i nfluenced by dissolution of nmarriage, death
of a spouse, or tenporary | oss of

enpl oynent .

(b) These procedures shall be subject to
exam nation by the Ofice at any tine.

(8)(a)l. Insurers using credit reports or
credit scoring in rating personal |ines
not or vehicle or personal |ines residentia

i nsurance shall devel op, mintain, and
adhere to witten procedures to review the
credit history of an insured who was
adversely affected by such use at initial
rating of the policy or subsequent renewal
t her eof .

2. These procedures shall be subject to
exam nation by the Ofice at any tine.

3. The procedures shall conply with the
fol | ow ng:

a. A review shall be conduct ed:

(I) No later than 2 years follow ng the
date of any adverse decision, or

(1) Any tinme, at the request of the
i nsured, but no nore than once per policy
period w thout insurer assent.

b. The insurer shall notify the named
i nsureds annually of their right to request
the reviewin (I1) above. Renewal notices
i ssued 120 days or less after the effective
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date of this rule are not included in this
requi renent.

c. The insurer shall adjust the prem um
to reflect any inprovenent in credit history
no later than the first renewal date that
follows a review of credit history. The
renewal prem um shall be subject to other
rating factors lawfully used by the insurer.

d. The review shall not be used by the
insurer to cancel, refuse to renew, or
require a change in the nmethod of paynent or
paynment plan based on credit history.

(b)1. As an alternative to the requirenents
i n paragraph (8)(a), insurers using credit
reports or scores at the inception of a
policy but not for re-underwiting shall
devel op, maintain, and adhere to witten
procedures.

2. These procedures shall be subject to
exam nation by the O fice at any tine.

3. The procedures shall conply with the
fol | owi ng:

a. Insureds shall be reeval uated no
| ater than 3 years follow ng policy
i nception based on al |l owabl e underwiting or
rating factors, excluding credit
i nformati on.

b. The rate or prem um charged to an
i nsured shall not be greater, solely as a
result of the reevaluation, than the rate or
prem um charged for the i medi ately
preceding policy term This shall not be
construed to prohibit an insurer from
appl ying regular underwiting criteria
(which may result in a greater premum or
general rate increases to the prem um
char ged.

c. For insureds that received an adverse
deci sion notification at policy inception,
no residual effects of that adverse decision
shal |l survive the reevaluation. This means
that the reeval uation nust be conplete
enough to make it possible for insureds
adversely inpacted at inception to attain
the | owest available rate for which
conpar abl e insureds are eligible,
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considering only allowable underwiting or
rating factors (excluding credit
information) at the tinme of the

reeval uati on.

(9) No credit scoring methodol ogy shall be
used for personal l|ines notor vehicle or
personal lines residential property

i nsurance unl ess that nethodol ogy has been
denonstrated to be a valid predictor of the
i nsurance risk to be assunmed by an insurer
for the applicable type of insurance. The
denonstration of validity detail ed bel ow
need only be provided with the first rate,
rule, or underwiting guidelines filing
following the effective date of this rule
and at any tinme a change is made in the
credit scoring nethodol ogy. Oher such
filings may instead refer to the nost recent
prior filing containing a denonstration.

I nformation supplied in the context of a
denonstration of validity will be held as
confidential if properly so identified by
the insurer and eligible under Section

626. 9711, F.S. A denonstration of validity
shal | i ncl ude:

(a) Alisting of the persons that
contributed substantially to the devel opnent
of the nost current version of the nethod,

i ncl udi ng resunes of the persons, if

obt ai nabl e, indicating their qualifications
and experience in simlar endeavors.

(b) An enuneration of all data cl eansing
t echni ques that have been used in the
devel opnment of the method, which shal
i ncl ude:

1. The nature of each technique;

2. Any biases the techni que m ght
i ntroduce; and

3. The preval ence of each type of
invalid information prior to correction or
enhancenent .
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(c) Al data that was used by the node
devel opers in the derivation and calibration
of the nodel paraneters.

1. Data shall be in sufficient detail to
permt the Ofice to conduct multiple
regression testing for validation of the
credit scoring nethodol ogy.

2. Data, including field definitions,
shall be supplied in electronic formt
conpatible wwth the software used by the
Ofice.

(d) Statistical results showi ng that the
nodel and paraneters are predictive and not
overl apping or duplicative of any other

vari ables used to rate an applicant to such
a degree as to render their conbi ned use
actuarially unsound. Such results shal

i nclude the period of tinme for which each
el ement froma credit report is used.

(e) A precise listing of all elenents from
a credit report that are used in scoring,
and the fornula used to conpute the score,
including the tinme period during which each
element is used. Such listing is
confidential if properly so identified by
the insurer.

(f) An assessnent by a qualified actuary,
economi st, or statistician (whether or not
enpl oyed by the insurer) other than persons
who contributed substantially to the

devel opnment of the credit scoring

nmet hodol ogy, concluding that there is a
significant statistical correlation between
the scores and frequency or severity of
clainms. The assessnent shall:

1. ldentify the person performng the
assessnent and show his or her educati onal
and professional experience qualifications;
and

2. Include a test of robustness of the
nodel, showing that it perforns well on a
credi ble validation data set. The
val i dati on data set nmay not be the one from
whi ch the nodel was devel oped.

30



(g) Docunentation consisting of statistical
testing of the application of the credit
scoring nodel to determ ne whether it
results in a disproportionate inpact on the
cl asses set forth in Section 626.9741(8)(c),
F.S. A nodel that disproportionately

af fects any such class of persons is
presuned to have a disparate inpact and is
presuned to be unfairly discrimnatory.

1. Statistical analysis shall be
performed on the current insureds of the
i nsurer using the proposed credit scoring
nodel , and shall include the raw data and
detailed results on each classificati on set
forth in Section 626.9741(8)(c), F.S. In
lieu of such analysis insurers may use the
alternative in 2. bel ow

2. Aternatively, insurers may subm t
statistical studies and anal yses that have
been performed by educational institutions,
i ndependent professional associations, or
ot her reputable entities recognized in the
field, that indicate that there is no
di sproportionate inpact on any of the
cl asses set forth in Section 626.9741(8)(c),
F.S. attributable to the use of credit
reports or scores. Any such studies or
anal yses shall have been done concerning the
specific credit scoring nodel proposed by
the insurer.

3. The Ofice will utilize generally
accepted statistical analysis principles in
reviewi ng studi es submtted which support
the insurer's analysis that the credit
scoring nodel does not disproportionately
i npact any cl ass based upon race, color,
religion, marital status, age, gender,

i ncone, national origin, or place of
residence. The Ofice wll permt reliance
on such studies only to the extent that they
permt independent verification of the
results.

(h) The testing or validation results

obtained in the course of the assessnent in
paragraphs (d) and (f) above.
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(1) Internal Insurer data that validates
the premumdifferentials proposed based on
t he scores or ranges of scores.

1. Industry or countryw de data nmay be
used to the extent that the Florida insurer
data | acks credibility based upon generally
accepted actuarial standards. Insurers
using industry or countryw de data for
validation shall supply Florida insurer data
and denonstrate that generally accepted
actuarial standards would allow reliance on
each set of data to the extent the insurer
has done so.

2. Validation data including clains on
personal |ines residential insurance
policies that are the result of acts of God
shal |l not be used unless such acts occurred
prior to January 1, 2004.

3. The mere copying of another conpany's
systemw Il not fulfill the requirenent to
val i date proposed premumdifferentials
unl ess the filer has used a nmethod or system
for less than 3 years and denonstrates that
it is not cost effective to retrospectively
anal yze its own data. Conpani es under
common owner shi p, managenent, and control
may copy to fulfill the requirenent to
val i dat e proposed premumdifferentials if
t hey denonstrate that the characteristics of
the business to be witten by the affiliate
doing the copying are sufficiently simlar
to the affiliate being copied to presune
common differentials will be accurate.

(j) The credibility standards and any

j udgnent al adj ustnents, including
limtations on effects, that have been used
in the process of deriving prem um
differentials proposed and validated in

par agraph (i) above.

(k) An explanation of how the credit
scoring nmethodol ogy treats discrepancies in
the information that could have been
obtained fromdifferent consumer reporting
agenci es: Equi fax, Experian, or TransUni on.
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This shall not be construed to require
insurers to obtain nultiple reports for each
i nsured or applicant.

(I)1. The date that each of the anal yses,
tests, and validations required in
par agraphs (d) through (j) above was nopst
recently performed, and a certification that
the results continue to be applicable.

2. Any itemnot reviewed in the previous
5 years i s unaccept abl e.

Specific Authority 624.308(1), 626.9741(8)
FS. Law I nplenented 624.307(1), 626.9741
FS. History-- New .

C. The Petition

1. Statutory Definitions of "Unfairly Discrinnatory"

14. The main issue raised by Petitioners is that the
Proposed Rule's definition of "unfairly discrimnatory,” and
t hose portions of the Proposed Rule that rely on this
definition, are invalid because they are vague, and enl ar ge,
nodi fy, and contravene the provisions of the |aw inplenmented and
ot her provisions of the insurance code.

15. Section 626.9741, Florida Statutes, does not define
"unfairly discrimnatory." Subsection 626.9741(5), Florida
Statutes, provides that a rate filing using credit reports or
scores "nust conply with the requirenents of s. 627.062 or
S. 627.0651 to ensure that rates are not excessive, inadequate,
or unfairly discrimnatory." Subsection 626.9741(8)(c), Florida
Statutes, provides that the FSC may adopt rules, including

standards to ensure that rates or prem uns "associated with the
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use of a credit report or score are not unfairly discrimnatory,
based upon race, color, religion, marital status, age, gender,
i ncone, national origin, or place of residence.”

16. Chapter 627, Part |, Florida Statutes, is referred to
as the "Rating Law." 8 627.011, Fla. Stat. The purpose of the
Rating Law is to "pronote the public welfare by regulating
insurance rates . . . to the end that they shall not be
excessi ve, inadequate, or unfairly discrimnatory.”

8 627.031(1)(a), Fla. Stat.

17. The Rating Law provisions referenced by Subsection
626.9741(5), Florida Statutes, in relation to ensuring that
rates are not "unfairly discrimnatory” are Sections 627.062 and
627.0651, Florida Statutes. Section 627.062, Florida Statutes,
titled "Rate standards,"” provides that "[t]he rates for al
cl asses of insurance to which the provisions of this part are
applicabl e shall not be excessive, inadequate, or unfairly
discrimnatory.” § 627.062(1), Fla. Stat.

18. Subsection 627.062(2)(e)6., Florida Statutes,
provi des:

A rate shall be deened unfairly
discrimnatory as to a risk or group of
risks if the application of prem um

di scounts, credits, or surcharges anobng such
ri sks does not bear a reasonable

rel ationship to the expected | oss and
expense experience anong the various ri sks.
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19. Section 627.0651, Florida Statutes, titled "Mking and
use of rates for notor vehicle insurance,” provides, in relevant
part:

(6) One rate shall be deened unfairly
discrimnatory in relation to another in the
sane class if it clearly fails to reflect
equitably the difference in expected | osses
and expenses.

(7) Rates are not unfairly discrimnatory
because different prem uns result for
policyholders with |ike | oss exposures but
di fferent expense factors, or |ike expense
factors but different | oss exposures, so
long as rates reflect the differences with
reasonabl e accuracy.

(8) Rates are not unfairly discrimnatory

i f averaged broadly anong nenbers of a
group; nor are rates unfairly discrimnatory
even though they are |lower than rates for
nonnmenbers of the group. However, such
rates are unfairly discrimnatory if they
are not actuarially neasurable and credible
and sufficiently related to actual or
expected | oss and expense experience of the
group so as to assure that nonnenbers of the
group are not unfairly discrimnated
against. Use of a single United States
Postal Service zip code as a rating
territory shall be deenmed unfairly

di scri m natory.

20. Petitioners point out that each of these statutory
exanpl es describing "unfairly discrimnatory” rates has an
actuarial basis, i.e., rates nust be related to the actual or
expected | oss and expense factors for a given group or class,
rat her than any extraneous factors. |[If two risks have the sane

expected | osses and expenses, the insurer nust charge themthe
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same rate. |If the risks have different expected | osses and
expenses, the insurer nust charge themdifferent rates.

21. Mchael MIler, Petitioners' expert actuary, testified
that the term"unfairly discrimnatory” has been used in the
i nsurance industry for well over 100 years and has al ways had
this cost-based definition. M. Mller is a fellow of the
Casualty Actuarial Society ("CAS'), a professional organization
whose purpose is the advancenent of the body of know edge of
actuarial science, including the promulgation of industry
standards and a code of professional conduct. M. MIler was
chair of the CAS ratemaking commttee when it devel oped the CAS
"Statenment of Principles Regarding Property and Casualty
| nsurance Ratenmaking," a guide for actuaries to follow when
establishing rates.® Principle 4 of the Statenment of Principles
provides: "A rate is reasonable and not excessive, inadequate,
or unfairly discrimnatory if it is an actuarially sound
estimte of the expected value of all future costs associ ated
wi th an individual risk."

22. In layman's terns, M. MIler explained that different
types of risks are reflected in a rate calculation. To
cal cul ate the expected cost of a given risk, and thus the rate
to be charged, the insurer nust determ ne the expected | osses
for that risk during the policy period. The |oss portion

reflects the risk associated with an occurrence and the severity
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of aclaim \Wile the | oss portion does not account for the
entirety of the rate charged, it is the nost inportant in terns
of magni t ude.

23. M. MIller cautioned that the calculation of risk is a
quantification of expected |oss, but not an attenpt to predict
who is going to have an accident or make a claim There is sone
i kelihood that every insured will nmake a claim though nost
never do, and this uncertainty is built into the incurred | oss
portion of the rate.

24. No single risk factor is a conplete neasure of a
person's |ikelihood of having an accident or of the severity of
the ensuing claim The prediction of |osses is determ ned
through a risk classification plan that take into consideration
many risk factors (also called rating factors) to determ ne the
i kel i hood of an accident and the extent of the claim

25. As to autonobile insurance, M. MIller listed such
risk factors as the age, gender, and marital status of the
driver, the type, nodel and age of the car, the liability limts
of the coverage, and the geographical |ocation where the car is
garaged. As to honeowners insurance, M. MIller |isted such
risk factors as the location of the hone, its value and type of
construction, the age of the utilities and electrical wring,

and the anmpunt of insurance to be carried.
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2. Credit Scoring as a Rating Factor

26. In the current market, the credit score of the
applicant or insured is a rating factor comon to autonobile and
homeowners i nsurance. Subsection 626.9741(2)(c), Florida
Statutes, defines "credit score" as follows:

a score, grade, or value that is derived by
using any or all data froma credit report
in any type of nodel, nmethod, or program
whet her el ectronically, in an algorithm
conputer software or program or any other
process, for the purpose of grading or
ranking credit report data.

27. "Credit scores" (nore accurately terned "credit-based
i nsurance scores") are derived fromcredit data that have been
found to be predictive of a loss. Lanont Boyd, Fair |saac's
i nsurance mar ket manager, explained the manner in which Fair
| saac produced its credit scoring nodel. The conpany obtai ned
i nformati on from various insurance conpanies on mllions of
customers. This information included the customers' nanes,
addresses, and the prem uns earned by the conpani es on those
policies as well as the | osses incurred.

28. Fair Isaac next requested the credit reporting
agencies to review their archived files for the credit
information on those insurance conpany custoners. The credit
agenci es matched the credit files with the insurance custoners,

then "depersonalized" the files so that there was no way for

Fair Isaac to know the identity of any particul ar custoner.
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According to M. Lanont, the data were "color blind" and "incone
blind."

29. Fair lsaac's analysts took these files fromthe credit
reporting agencies and studied the data in an effort to find the
nmost predictive characteristics of future |oss propensity. The
nodel was devel oped to account for all the predictive
characteristics identified by Fair Isaac's analysts, and to give
wei ght to those characteristics in accordance to their relative
accuracy as predictors of |oss.

30. Fair Isaac does not directly sell its credit scores to
i nsurance conpanies. Rather, Fair |Isaac's nodels are
i npl enented by the credit reporting agencies. Wen an insurance
conpany wants Fair lsaac's credit score, it purchases access to
the nodel's results fromthe credit reporting agency. O her
vendors offer simlar credit scoring nodels to insurance
conpani es, and in recent years, Some insurance conpani es have
devel oped their own scoring nodels.

31. Several academ c studies of credit scoring were
admtted and di scussed at the final hearing in these cases.
There appears to be no serious debate that credit scoring is a
valid and inportant predictor of |osses. The controversy over
the use of credit scoring arises over its possible "unfairly

di scrim natory" inpact "based upon race, color, religion,
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marital status, age, gender, income, national origin, or place
of residence.” 8 626.9741(8)(c), Fla. Stat.

32. M. MIller was one of two principal authors of a
June 2003 study titled, "The Relationship of Credit-Based
| nsurance Scores to Private Passenger Autonobile |Insurance Loss
Propensity."” This study was conmm ssi oned by several insurance
i ndustry trade organi zations, including ALA and NAMC. The
study addressed three questions: whether credit-based insurance
scores are related to the propensity for |oss; whether credit-
based i nsurance scores neasure risk that is already measured by
other risk factors; and what is the rel ative inportance to
accurate risk assessnent of the use of credit-based insurance
scores.

33. The study was based on a nationw de random sanpl e of
private passenger autonobile policy and claimrecords. Records
fromall 50 states were included in roughly the same proportion
as each state's registered notor vehicles bear to total
regi stered vehicles in the United States. The data sanples were
provi ded by seven insurers, and represented approxi nately
2.7 mllion autonobiles, each insured for 12 nonths.® The study
exam ned all major autonobile coverages: bodily injury
liability, property damage liability, nedical paynents coverage,
personal injury protection coverage, conprehensive coverage, and

col li sion coverage.
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34. The study concluded that credit-based insurance scores
were correlated with | oss propensity. The study found that
i nsurance scores overlap to sone degree with other risk factors,
but that after fully accounting for the overlaps, insurance
scores significantly increase the accuracy of the risk
assessnent process. The study found that, for each of the six
aut onobi | e coverages exam ned, insurance scores are anong the
three nost inmportant risk factors.” M. Mller's study did not
exam ne the question of causality, i.e., why credit-based
i nsurance scores are predictive of |oss propensity.

35. Dr. Patrick Brockett testified for Petitioners as an
expert in actuarial science, risk managenent and insurance, and
statistics. Dr. Brockett is a professor in the departnments of
managenent sci ence and i nformation systens, finance, and
mat hematics at the University of Texas at Austin. He occupies
the Gus S. Wirtham Menorial Chair in R sk Managenent and
| nsurance, and is the director of the university's risk
managenment and insurance program Dr. Brockett is the forner
director of the University of Texas' actuarial science program
and continues to direct the study of students seeking their
doctoral degrees in actuarial science. H's areas of acadenc
research are actuarial science, risk managenent and insurance,
statistics, and general quantitative nethods in business.

Dr. Brockett has witten nore than 130 publications, nost of
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which relate to actuarial science and i nsurance. He has spent
his entire career in academ a, and has never been enpl oyed by an
i nsurance conpany.

36. In 2002, Lieutenant Governor Bill Ratliff of Texas
asked the Bureau of Business Research ("BBR') of the University
of Texas' MConbs School of Business to provide an i ndependent,
nonpartisan study to exam ne the rel ationship between credit
hi story and insurance | osses in autonobile insurance.

Dr. Brockett was one of four nanmed authors of this BBR study,
issued in March 2003 and titled, "A Statistical Analysis of the
Rel ati onshi p between Credit Hi story and | nsurance Losses."

37. The BBR research team solicited data from insurance
conpani es representing the top 70 percent of the autonobile
insurers in Texas, and conpil ed a database of nore than 173, 000
aut onobi |l e i nsurance policies fromthe first quarter of 1998
that included the following 12 nonths' prem um and | oss history.
Choi cePoint was then retained to match the nanmed i nsureds wth
their credit histories and to supply a credit score for each
i nsured person. The BBR research teamthen exam ned the credit
score and its relationship with prospective |osses for the
i nsurance policy. The results were sumuarized in the study as
fol | ows:

Using logistic and nultiple regression

anal yses, the research teamtested whether
the credit score for the naned insured on a
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policy was significantly related to incurred

| osses for that policy. It was determ ned
that there was a significant relationship.
In general, lower credit scores were

associated with larger incurred |osses.
Next, logistic and nultiple regression

anal yses exam ned whether the reveal ed
relati onship between credit score and
incurred | osses was expl ai nabl e by existing
underwiting variables, or whether the
credit score added new i nformati on about

| osses not contained in the existing
underwiting variables. It was determ ned
that credit score did yield new information
not contained in the existing underwiting
vari abl es.

What the study does not attenpt to explain
is why credit scoring adds significantly to
the insurer's ability to predict insurance

| osses. In other words, causality was not
investigated. In addition, the research
team di d not exam ne such variabl es as race,
ethnicity, and incone in the study, and
therefore this report does not specul ate
about the possible effects that credit
scoring may have in raising or |owering
prem uns for specific groups of people.

Such an assessnent would require a different
study and different data.

38. At the hearing, Dr. Brockett testified that the BBR
study denonstrated a "strong and significant relationship
bet ween credit scoring and incurred | osses,” and that credit
scoring retained its predictive power even after the other risk
vari abl es were accounted for.

39. Dr. Brockett further testified that credit scoring has
a di sproportionate effect on the classifications of age and

marital status, because the very young tend to have credit
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scores that are | ower than those of older people. |If the
guestion is sinply whether the use of credit scores will have a
greater inpact on the young and the single, the answer woul d be
in the affirmative. However, Dr. Brockett al so noted that
young, single people will also have higher |osses than ol der,
marri ed people, and, thus, the use of credit scores is not
"unfairly discrimnatory” in the sense that termis enployed in
the insurance industry.?

40. M. Mller testified that nothing in the actuaria
standards of practice requires that a risk factor be causally
related to a loss. The Actuarial Standards Board's Standard of
Practice 12,9 dealing with risk classification, states that a
risk factor is appropriate for use if there is a denonstrated
rel ati onship between the risk factor and the insurance | osses,
and that this relationship may be established by statistical or
ot her mat hemati cal analysis of data. |If the risk characteristic
is shown to be related to an expected outcone, the actuary need
not establish a cause-and-effect relationship between the risk
characteristic and the expected out cone.

41. As an exanple, M. MIller offered the fact that past
aut onobi | e acci dents do not cause future accidents, although
past accidents are predictive of future risk. Past traffic
vi ol ations, the age of the driver, the gender of the driver, and

t he geographical location are all risk factors in autonobile
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i nsurance, though none of these factors can be said to cause
future accidents. They help insurers predict the probability of
a |l oss, but do not predict who will have an accident or why the
accident will occur.

42. M. MIller opined that credit scoring is a simlar
risk factor. It is denonstrably significant as a predictor of
ri sk, though there is no causal relationship between credit
scores and | osses and only an inconpl ete understandi ng of why
credit scoring works as a predictor of | oss.

43. At the hearing, Dr. Brockett discussed a study that he
has co-authored wth Linda Gol den, a business professor at the
University of Texas at Austin. Titled "Biological and
Psychobehavi oral Correlates of Ri sk Taking, Credit Scores, and
Aut onobi |l e I nsurance Losses: Toward an Explication of Wy
Credit Scoring Wrks," the study has been peer-reviewed and at
the tinme of the hearing had been accepted for publication in the

Journal of Ri sk and | nsurance.

44. In this study, the authors conducted a detail ed review
of existing scientific literature concerning the biol ogical,
psychol ogi cal, and behavioral attributes of risky autonobile
drivers and insured |osses, and a simlar review of literature
concerni ng the biological, psychol ogical, and behavi oral
attributes of financial risk takers. The study found that basic

chem cal and psychobehavi oral characteristics, such as a
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sensati on- seeki ng personality type, are conmon to individuals
exhi biting both higher insured autonobile | osses and poorer
credit scores. Dr. Brockett testified that this study provides
a direction for future research into the reasons why credit
scoring works as an insurance risk characteristic.

3. The Proposed Rule's Definition of
"Unfairly D scrimnatory"

45. Petitioners contend that the Proposed Rule's
definition of the term"unfairly discrimnatory” expands upon
and is contrary to the statutory definition of the term
di scussed in section C. 1. supra, and that this expanded
definition operates to inpose a ban on the use of credit scoring
by i nsurance conpani es.

46. As noted above, Section 626.9741, Florida Statutes,
does not define the term"unfairly discrimnatory." The
provi sions of the Rating Law® define the termas it is generally
understood by the insurance industry: a rate is deened
"unfairly discrimnatory" if the prem um charged does not
equitably reflect the differences in expected | osses and
expenses between policyhol ders. Two provisions of
Section 626.9741, Florida Statutes, enploy the term"unfairly
di scrim natory":

(5 Arate filing that uses credit reports

or credit scores nmust conply with t he
requi renents of s. 627.062 or s. 627.0651 to
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ensure that rates are not excessive,
i nadequate, or unfairly discrimnatory.

* * *

(8) The conmm ssion may adopt rules to
adm ni ster this section. The rules nmay
i ncl ude, but need not be limted to:

* * *

(c) Standards that ensure that rates or
prem uns associated with the use of a credit
report or score are not unfairly

di scrim natory, based upon race, color,
religion, marital status, age, gender,

i ncone, national origin, or place of

resi dence.

47. Petitioners contend that the statute's use of the term
"unfairly discrimnatory” is unexceptionable, that the
Legislature sinply intended the termto be used and under st ood
in the traditional sense of actuarial soundness al one.
Respondents agree that Subsection 626.9741(5), Florida Statutes,
calls for the agency to apply the traditional definition of
"unfairly discrimnatory" as that termis enployed in the
statutes directly referenced, Sections 627.062 and 627. 0651,
Florida Statutes, the relevant texts of which are set forth in
Fi ndi ngs of Fact 18 and 19 above.

48. However, Respondents contend that Subsection
626.9741(8)(c), Florida Statutes, calls for nore than the

application of the Rating Law s definition of the term

Respondents assert that in the context of this provision,
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"unfairly discrimnatory" contenplates not only the predictive
function, but also "discrimnation” in its nore conmobn sense, as
the termis enployed in state and federal civil rights |aw
regardi ng race, color, religion, marital status, age, gender,

i ncone, national origin, or place of residence.

49. At the hearing, OR General Counsel Steven Parton
testified as to the reasons why the agency chose the federal
body of law using the term"disparate inpact” as the test for
unfair discrimnation in the Proposed Rul e:

Well, first of all, what we were | ooking for
is a workabl e definition that people would
have sone understanding as to what it neant
when we tal ked about unfair discrimnation.
We were al so |l ooking for a test that did not
require any wl |l ful ness, because it was not
our concern that, in fact, insurance
conpani es were engaging willfully in unfair
di scrim nati on.

What we believed is going on, and we think
all of the studies that are out there
suggest, is that credit scoring is having a
di sparate inpact upon various peopl e,

whet her it be inconme, whether it be

race.

50. Respondents' position is that Subsection
626.9741(8)(c), Florida Statutes, requires that a proposed rate
or premumbe rejected if it has a "disproportionately” negative

ef fect on one of the naned cl asses of persons, even though the

rate or premumequitably reflects the differences in expected
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| osses and expenses between policyholders. In the words of M.
Parton, "This is not an actuarial rule."

51. M. Parton explained the agency's rationale for
enploying a definition of "unfairly discrimnatory” that is
different fromthe actuarial usage enployed in the Rating Law.
Subsection 626.9741(5), Florida Statutes, already provides that
an insurer's rate filings may not be "excessive, inadequate, or
unfairly discrimnatory” in the actuarial sense. To read
Subsection 626.9741(8)(c), Florida Statutes, as sinply a
reiteration of the actuarial "unfair discrimnation"” rule would
render the provision, "a nullity. There would be no force and
effect with regards to that."

52. Thus, the Proposed Rule defines "unfairly
di scrimnatory” to nean "that adverse decisions resulting from
the use of a credit scoring nethodol ogy di sproportionately
af fects persons belonging to any of the classes set forth in
Section 626.9741(8)(c), F.S." Proposed Florida Adm nistrative
Code Rule 690 125.005(1)(e). O R s actuary, Howard Eagel feld,
expl ai ned that "disproportionate effect” nmeans "having a
different effect on one group . . . causing it to pay nore or
| ess premumthan its proportionate share in the general
popul ation or than it would have to pay based upon all other
known considerations.” M. Eagelfeld' s explanation is not

i ncorporated into the | anguage of the Proposed Rul e.
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53. Consistent with the actuarial definition of "unfairly
discrimnatory,” the Proposed Rule requires that any credit
scori ng net hodol ogy nust be "denonstrated to be a valid
predi ctor of the insurance risk to be assunmed by an insurer for
the applicable type of insurance,"” and sets forth detailed
criteria through which the insurer can nmake the required
denonstration. Proposed Florida Adm nistrative Code
Rul e 690 125.005(9)(a)-(f) and (h)-(l).

54. Proposed Florida Adm nistrative Code
Rul e 690 125.005(9)(g) sets forth Respondents' "civil rights”
usage of the term"unfairly discrimnatory." The insurer's
denonstration of the validity of its credit scoring nethodol ogy
must i ncl ude:

[ d] ocunment ation consisting of statistical
testing of the application of the credit
scoring nodel to determ ne whether it
results in a disproportionate inpact on the
cl asses set forth in Section 626.9741(8)(c),
F.S. A nodel that disproportionately
affects any such class of persons is
presuned to have a disparate inpact and is
presumed to be unfairly discrimnatory.??

55. M. Parton, who testified in defense of the Proposed
Rul e as one of its chief draftsnen, stated that the agency was
concerned that the use of credit scoring may be having a
di sproportionate effect on mnorities. Respondents believe that

credit scoring may sinply be a surrogate neasure for inconme, and

that using incone as a basis for setting rates would have an
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obvi ously disparate inpact on | ower-income persons, including
the young and the elderly.

56. M. Parton testified that "neither the insurance
i ndustry nor anyone el se" has researched the theory that credit
scoring may be a surrogate for incone. M. MIller referenced a
1998 anal ysis perfornmed by AlA indicating that the average
credit scores do not vary significantly according to the incone
group. In fact, the | owest income group (persons making |ess
t han $15, 000 per year) had the highest average credit score, and
the average credit scores actually dropped as incone |evels rose
until the income range reached $50,000 to $74, 000 per year, when
the credit scores began to rise. M. Mller testified that a
credit score is no nore predictive of inconme |evel than a coin
flip.

57. However, Respondents introduced a January 2003 report
to the Washington State Legislature prepared by the Social &
Econom ¢ Sci ences Research Center of Washington State
University, titled "Effect of Credit Scoring on Auto |Insurance
Underwiting and Pricing.” The purpose of the study was to
determ ne whether credit scoring has unequal inpacts on specific
denogr aphi ¢ groups. For this study, the researchers received
data fromthree i nsurance conpani es on several thousand randomy
chosen custoners, including the custoners' age, gender,

residential zip code, and their credit scores and/or rate
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classifications. The researchers contacted about 1,000 of each
i nsurance conpany's custoners and obtai ned i nformati on about
their ethnicity, marital status, and incone |evels. The study's
findings were sunmari zed as foll ows:

The denographi c patterns discerned by the
study are:

1. Age is the nost significant factor. In
al nost every analysis, older drivers have,
on average, higher credit scores, |ower
credi t-based rate assignnents, and |ess

i kelihood of lacking a valid credit score.

2. Incone is also a significant factor.
Credit scores and prem um costs inprove as
income rises. People in the | owest incone
categories-- |less than $20,000 per year and
bet ween $20, 000 and $35, 000 per year-- often
experienced higher prem uns and | ower credit
scores. More people in |ower incone
categories also |lacked sufficient credit

hi story to have a credit score.

3. Ethnicity was found to be significant in
sone cases, but because of differences anong
the three firns studied and the small nunber
of ethnic mnorities in the sanples, the
data are not broadly conclusive. In
general, Asian/Pacific Islanders had credit
scores nore simlar to whites than to other
mnorities. Wen other mnority groups had
significant differences fromwhites, the
differences were in the direction of higher
premuns. In the sanple of cases where

i nsurance was cancel | ed based on credit
score, mnorities who were not Asian/Pacific
| sl anders had greater difficulty finding
repl acenent insurance, and were nore |ikely
to experience a lapse in insurance while

t hey searched for a new policy.

4. The anal ysis al so consi dered gender,
marital status and |ocation, but for these
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factors, significant unequal effects were
far less frequent. (enphasis added)

58. The evidence appears equivocal on the question of
whet her credit scoring is a surrogate for incone. The
Washi ngton study seens to indicate that ethnicity nay be a
significant factor in credit scoring, but that significant
unequal effects are infrequent regardi ng gender and marital
st at us.

59. The evidence denonstrates that the use of credit
scores by insurers would tend to have a negative inmpact on young
people. M. Mller testified that persons between ages 25
and 30 have | ower credit scores than ol der people.

60. Petitioners argue that by defining "unfairly
di scrimnatory” to nean "di sproportionate effect,” the Proposed
Rul e effectively prohibits insurers fromusing credit scores, if
only because all the parties recognize that credit scores have a
"di sproportionate effect” on young people. Petitioners contend
that this prohibition is in contravention of Section
626.9741(1), Florida Statutes, which states that the purpose of
the statute is to "regulate and imt" the use of credit scores,
not to ban them outright.

61. Respondents counter that if the use of credit scores
is "unfairly discrimnatory"” toward one of the |listed cl asses of

persons in contravention of Subsection 626.9741(8)(c), Florida
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Statutes, then the "limtation" allowed by the statute nust
i ncl ude prohibition. This point is obviously true but sidesteps
the real issues: whether the statute's undefined prohibition on
"unfair discrimnation"” authorizes the agency to enploy a
"di sparate inpact" or "disproportionate effect” definition in
t he Proposed Rule, and, if so, whether the Proposed Rule
sufficiently defines any of those terns to permt an insurer to
conply with the rule's requirenents.

62. Proposed Florida Adm nistrative Code
Rul e 690 125.005(2) provides that the insurer bears the burden
of denonstrating that its credit scoring nethodol ogy does not
di sproportionately affect persons based upon their race, color,
religion, marital status, age, gender, inconme, national origin,
or place of residence. Petitioners state that no insurer can
denonstrate, consistent with the Proposed Rule, that its credit
scori ng net hodol ogy does not have a di sproportionate effect on
per sons based upon their age. Therefore, no insurer will ever
be permtted to use credit scores under the terns of the
Proposed Rul e.

63. As discussed nore fully in Findings of Fact 73
t hrough 76 bel ow, Petitioners also contend that the Proposed
Rul e provi des no guidance as to what "disproportionate effect”
and "di sparate inpact” nean, and that this lack of definitional

gui dance wll permt the agency to reject any rate filing that
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uses credit scoring, based upon an arbitrary determ nation that
it has a "disproportionate effect” on one of the classes naned
i n Subsection 626.9741(8)(c), Florida Statutes.

64. Petitioners also presented evidence that no insurer
collects data on race, color, religion, or national origin from
applicants or insureds. M. Mller testified that there is no
reliabl e i ndependent source for race, color, religious
affiliation, or national origin data. M. Eagelfeld agreed that
there i s no i ndependent source from which insurers can obtain
credible data on race or religious affiliation.

65. M. Parton testified that this | ack of data can be
remedi ed by the insurance conpani es comenci ng to request race,
color, religion, and national origin information fromtheir
custoners, because there is no | egal inpedinent to their doing
so. M. Mller testified that he would question the reliability
of the method suggested by M. Parton because nmany persons wil |l
refuse to answer such sensitive questions or may not answer them
correctly. M. MIller stated that, as an actuary, he woul d not
certify the results of a study based on denographi c data
obtained in this manner and would qualify any resulting
actuarial opinion due to the unreliability of the dat abase.

66. Petitioners also object to the vagueness of the broad
categories of "race, color, religion and national origin."

M. MIller testified that the Proposed Rule | acks "operational
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definitions"” for those terns that would enable insurers to

performthe required cal culations. The Proposed Rul e places the

burden on the insurer to denonstrate no di sproportionate effect

on persons based on these categories, but offers no gui dance as

to how t hese denographi c classes shoul d be categorized by an

i nsurer seeking to make such a denonstration

67. Petitioners point out that even if the insurer is able

to ascertain the categories sought by the regulators, the

Proposed Rul e gives no gui dance as to whether the

"di sproportionate effect” criterion nandates perfect

proportionality anmong all races, colors, religions, and nationa

origins, or whether sonme degree of difference is tol erable.

Petitioners contend that this |ack of guidance provides

unbridled discretion to the regulator to reject any

di sproportionate effect study submtted by an insurer.

68. At his deposition, M. Parton was asked how an insurer

shoul d break down racial classifications in order to show t hat

there is no disproportionate effect on race.

foll ows:

H s answer was as

There is African- Aneri can, Cuban- Aneri can,

Spani sh- Ameri can, African-Anerican,

Hai ti an-

American. Are you-- you know, whatever the
make- up of your book of business is-- you're
the one in control of it. You can ask these
fol ks what their ethnic background is.
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69. At his deposition, M. Parton frankly admtted that he
had no idea what "color" classifications an insurer should use,
yet he also stated that an insurer nust denonstrate no
di sproportionate effect on each and every |isted category,
including "color."™ At the final hearing, when asked to list the
categories of "color,”" M. Parton responded, "I suppose Indian,
African-Anmerican, Chinese, Japanese, all of those."!?

70. At the final hearing, M. Parton was asked whet her the
Proposed Rul e contenplates requiring insurers to denonstrate
di stinctions between such groups as "Latvi an- Aneri cans” and
"Czech- Arericans.” M. Parton's reply was as foll ows:

No. And I don't think it was contenpl ated
by the Legislature. . . . The question is
race by any other nane, whether it be
national origin, ethnicity, color, is

sonmet hing that they're concerned about in
terns of an inpact.

What we woul d antici pate, and what we have
al ways anticipated, is the industry would
denonstrate whether or not there is an
adverse effect against those fol ks who have
traditionally in Florida been discrimnated
agai nst, and that would be African- Aneri cans
and certain H spanic groups.

In our opinion, at least, if you could
denonstrate that the credit scoring was not
adversely inpacting it, it may very well
answer the questions to any ot her subgroup
that you may want to nane.

71. At the hearing, M. Parton was al so questioned as to

di stinctions between religions and testified as foll ows:
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The inmpact of credit scoring on religion is
going to be in the area of what we call thin
files, or no files. That is to say people
who do not have enough credit history from
which credit scores can be done, or they're
going to be treated sonehow differently
because of that lack of history. A sinple
guestion that needs to be asked by the

i nsurance conpany is: "Do you, as a result
of your religious belief or whatever [sect]
you are in, are you forbidden as a precept
of your religious belief fromengaging in
the use of credit?"

72. \Wen cross-exam ned on the subject, M. Parton could
not confidently identify any religious group that forbids the
use of credit. He thought that Muslins and Quakers may be such
groups. M. Parton concluded by stating, "I don't think it is
necessary to identify those groups. The question is whether or
not you have a religious group that you prescribe to that
forbids it."

73. Petitioners contend that, in addition to failing to
define the statutory terns of race, color, religion, and
national origin in a manner that permts insurer conpliance, the
Proposed Rule fails to provide an operational definition of
"di sproportionate effect.”" The following is a hypothetica
gquestion put to M. Parton at his deposition, and M. Parton's
answer :

Q Let's assune that African-Anericans mnake
up 10 percent of the population. Let's just
use two groups for the sake of clarity.

Caucasi ans make up 90 percent. |If the
application of credit scoring in
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underwiting results in African- Anrericans
payi ng 11 percent of the prem um and

Caucasi ans payi ng 89 percent of the prem um
is that, in your mnd, a disproportionate
affect [sic]?

A It may be. | think it would give rise
under this rule that perhaps there is a
presunption that it is, but that presunption
is not [an irrebuttable] one.[*® For
instance, if you then had testinony that a 1
percent difference between the two was
statistically insignificant, then I would
suggest that that presunption would be
overri dden.

74. This answer |led to a | engthy discussion regarding a
second hypothetical in which African-Anrericans made up 29
percent of the popul ation, and al so made up 35 percent of the
| onest, or nost unfavorable, tier of an insurance conpany's risk
classifications. M. Parton ultimtely opined that if the
difference in the two nunbers was found to be "statistically
significant”" and attributable only to the credit score, then he
woul d concl ude that the use of credit scoring unfairly
di scri m nated agai nst African- Aneri cans.

75. As to whether his answer would be the same if the
hypot heti cal were adjusted to state that African-Anericans made
up 33 percent of the lowest tier, M. Parton responded: "That
woul d be up to expert testinony to be provided on it. That's
what trials are all about."'

76. Aside fromexpert testinony to denonstrate that the

difference was "statistically insignificant," M. Parton could
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think of no way that an insurer could rebut the presunption that

the difference was unfairly discrimnatory under the

"di sproportionate effect” definition set forth in the proposed

rule. He stated that, "I can't anticipate, nor does the rule

propose to anticipate, doing the job of the insurer of

denonstrating that its rates are not unfairly discrimnatory."”
77. M. Parton testified that an insurer's show ng that

the credit score was a valid and inportant predictor of risk

woul d not be sufficient to rebut the presunption of

di sproportionate effect.

D. Sunmmary Findi ngs

78. Credit-based insurance scoring is a valid and
i mportant predictor of risk, significantly increasing the
accuracy of the risk assessnent process. The evidence is stil
i nconclusive as to why credit scoring is an effective predictor
of risk, though a study co-authored by Dr. Brockett has found
t hat basic chem cal and psychobehavi oral characteristics, such
as a sensation-seeking personality type, are common to
i ndi vi dual s exhi biting both higher insured autonobile | osses and
poorer credit scores.

79. Though the evidence was equi vocal on the question of
whet her credit scoring is sinply a surrogate for incone, the
evi dence clearly denonstrated that the use of credit scores by

I nsurance conpani es has a greater negative overall effect on

60



young people, who tend to have | ower credit scores than ol der
peopl e.

80. Petitioners and Fair |saac enphasi zed their contention
that conpliance with the Proposed Rul e woul d be inpossible, and
thus the Proposed Rule in fact would operate as a prohibition on
the use of credit scoring by insurance conpanies. At best,
Petitioners denonstrated that conpliance with the Proposed Rul e
woul d be inpracticable at first, given the current business
practices in the industry regarding the collection of custoner
data regarding race and religion. The evidence indicated no
| egal barriers to the collection of such data by the insurance
conpani es. Questions as to the reliability of the data are
specul ative until a methodol ogy for the collection of the data
i s devised.

81. Subsection 626.9741(8)(c), Florida Statutes,
aut hori zes the FSC to adopt rules that may incl ude:

Standards that ensure that rates or prem uns
associated with the use of a credit report
or score are not unfairly discrimnatory,
based upon race, color, religion, marital
status, age, gender, incone, national

origin, or place of residence.

82. Petitioners' contention that the statute's use of
"unfairly discrimnatory” contenplates nothing nore than the

actuarial definition of the termas enployed by the Rating Law

is rejected. As Respondents pointed out, Subsection
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626. 9741(5), Florida Statutes, provides that a rate filing using
credit scores nust conply with the Rating Law s requirenents
that the rates not be "unfairly discrimnatory"” in the actuaria
sense. |f Subsection 626.9741(8)(c), Florida Statutes, nerely
reiterates the actuarial requirenent, then it is, in
M. Parton's words, "a nullity."®

83. Thus, it is found that the Legislature contenpl ated
sonme | evel of scrutiny beyond actuarial soundness to determ ne
whet her the use of credit scores "unfairly discrimnates” in the
case of the classes listed in Subsection 626.9741(8)(c), Florida
Statutes. It is found that the Legislature enpowered FSC to
adopt rul es establishing standards to ensure that an insurer's
rates or prem uns associated with the use of credit scores neet
this added | evel of scrutiny.

84. However, it nust be found that the term"unfairly
di scrim natory" as enployed in the Proposed Rule is essentially
undefined. FSC has not adopted a "standard" by which insurers
can neasure their rates and prem uns, and the statutory term
"unfairly discrimnatory” is thus subject to arbitrary
enforcenent by the regul ati ng agency. Proposed Florida
Adm ni strative Code Rule 690 125.005(1)(e) defines "unfairly

discrimnatory” in terns of adverse decisions that

"di sproportionately affect” persons in the classes set forth in
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Subsection 626.9741(8)(c), Florida Statutes, but does not define
what is a "disproportionate effect.”

85. At Subsection (9)(g), the Proposed Rule requires
"statistical testing” of the credit scoring nodel to determ ne
whet her it results in a "disproportionate inpact”" on the |listed
cl asses. This subsection attenpts to define its terns as
fol | ows:

A nodel that disproportionately affects any
such class of persons is presunmed to have a
di sparate inpact and is presuned to be
unfairly discrimnatory.

86. Thus, the Proposed Rule provides that a
"di sproportionate effect” equals a "disparate inpact” equals
"unfairly discrimnatory," w thout defining any of these terns
in such a way that an insurer could have any clear notion, prior
to the regulator's pronouncenent on its rate filing, whether its
credit scoring nethodol ogy was in conpliance with the rule.

87. Indeed, M. Parton's testinony evinced a
disinclination on the part of the agency to offer guidance to
insurers who attenpt to understand this circular definition.

The tenor of his testinony indicated that the agency itself is
unsure of exactly what an insurer could submt to satisfy the
"di sproportionate effect" test, aside from perfect

proportionality, which all parties concede is not possible at

| east as to young people, or a showi ng that any |ack of perfect
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proportionality is "statistically insignificant,"” whatever that
means. M. Parton seened to say that OR wll know a valid use
of credit scoring when it sees one, though it cannot descri be
such a use beforehand.

88. M. Eagelfeld offered what m ght be a workabl e
definition of "disproportionate effect,” but his definition is
not incorporated into the Proposed Rule. M. Parton attenpted
to assure the Petitioners that O R would take a reasonabl e view
of the endless racial and ethnic categories that could be
subsunmed under the literal |anguage of the Proposed Rul e, but
again, M. Parton's assurances are not part of the Proposed
Rul e.

89. M. Parton's testinony referenced federal and state
civil rights laws as the source for the term"disparate inpact."
Federal case |law under Title VI1 of the Cvil R ghts Act of
1964, 42 U.S.C. 8§ 2000e-2, has defined a "disparate inpact”
claimas "one that 'involves enpl oynent practices that are
facially neutral in their treatnment of different groups, but
that in fact fall nore harshly on one group than another and

cannot be justified by business necessity. Adans v. Florida

Power Corporation, 255 F.3d 1322, 1324 n.4 (11th Gr. 2001),

quoti ng Hazen Paper Co. v. Biggins, 507 U S. 604, 609, 113

S. &. 1701, 1705, 123 L. Ed. 2d 338 (1993). The Proposed Rule

does not reference this definition, nor did M. Parton detai
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how O R proposes to apply or nodify this definition in enforcing
t he Proposed Rul e.

90. Wthout further definition, all three of the terns
enployed in this circular definition are concl usions, not
"standards" that the insurer and the regul ator can agree upon at
the outset of the statistical and anal ytical process |leading to
approval or rejection of the insurer's rates. Absent sone
defi nitional guidance, a conclusory termsuch as "disparate
i npact" can nmean anything the regulator wishes it to nean in a
speci fic case.

91. The confusion is conpounded by the Proposed Rule's
failure to refine the broad terns "race,"” "color," and
"religion" in a manner that would allow an insurer to prepare a
nmeani ngful rate subm ssion utilizing credit scoring. 1In his
testinmony, M. Parton attenpted to limt the Proposed Rule's
i npact to those groups "who have traditionally in Florida been
di scri m nated agai nst," but the actual |anguage of the Proposed
Rul e makes no such distinction. M. Parton also attenpted to
limt the reach of "religion"” to groups whose beliefs forbid
themfromengaging in the use of credit, but the | anguage of the

Proposed Rul e does not support M. Parton's distinction.

65



CONCLUSI ONS OF LAW

92. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Section 120.56, Florida Statutes.

93. Subsection 120.56(1)(a), Florida Statutes, provides
that, "Any person substantially affected by a rule or a proposed
rule may seek an administrative determnation of the invalidity
of the rule on the ground that the rule is an invalid exercise
of delegated | egislative authority."” Subsection 120.56(2)(a),
Florida Statutes, provides that in challenges to proposed rules,
"Petitioner has the burden of going forward. The agency then
has the burden to prove by a preponderance of the evidence that
t he proposed rule is not an invalid exercise of del egated
| egi slative authority as to the objections raised.”

94. In order to prove that they are "person[s]
substantially affected" in this case, Petitioners and Fair |saac
must show that they will suffer injury in fact of sufficient
i mrediacy to entitle themto a hearing, and that their
substantial injury is of a type or nature which the requested

hearing is designed to protect. Agrico Chem cal Conpany v.

Departnent of Environnmental Regul ation, 406 So. 2d 478, 482

(Fla. 2d DCA 1981). The "injury in fact" aspect of the test
deals with the degree of the injury, and the "zone of interest”

aspect deals with the nature of the injury. 1d. See also
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Fl orida Board of Medicine v. Florida Acadeny of Cosnetic

Surgery, Inc., 808 So. 2d 243, 250 (Fla. 1st DCA 2002); Lanoue

v. Florida Departnent of Law Enforcenent, 751 So. 2d 94, 96-97

(Fla. 1st DCA 1999).

95. Fair lsaac concedes that it would not be directly
regul ated by the Proposed Rule. However, Fair |saac contends
that it nmeets the standard for standing enunciated in Florida

Board of Medicine v. Florida Acadeny of Cosnmetic Surgery, |nc.

In that case, the court held that certified registered nurse
anesthetists ("CRNAs") had standing to chall enge a proposed
Board of Medicine rule requiring that an anesthesi ol ogi st be
present during certain office surgical procedures, though the
proposed rule did not directly regulate the CRNAs. The court
expl ai ned that a challenger to a proposed rule may be
substantially affected by the rule "even where the rule or
pronul gati ng statute does not regulate the challenger's

prof ession per se." Acadeny of Cosnetic Surgery, 808 So. 2d at

251, citing Ward v. Board of Trustees of the |nternal

| nprovenent Trust Fund, 651 So. 2d 1236, 1238 (Fla. 4th DCA

1995). The court noted that in Tel evisual Comunications, Inc.

v. Departnent of Labor and Enpl oynent Security, 667 So. 2d 372

(Fla. 1st DCA 1995), it had held that a chall enger can be
substantially affected by a rule that has a collateral financial

i npact on the chall enger's business.'® In Acadeny of Cosnetic
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Surgery, the court found it sufficient that several physicians
had testified that they would not enploy CRNAs for certain
office surgeries if the presence of an anesthesiol ogi st was
requi red, because such woul d be redundant and not cost

effective. Acadeny of Cosnetic Surgery, 808 So. 2d at 251

96. In the instant case, Fair |Isaac has offered evidence
that its business in the State of Florida would be damaged, if
not entirely elimnated, by the Proposed Rule. Testinony from
the Petitioners' experts supported Fair |saac's position that
the Proposed Rule would effectively elimnate the use of credit
scoring in setting rates for personal |ines notor vehicle
i nsurance and personal |ines residential insurance in the State
of Florida. Fair |Isaac has shown that it would suffer an injury
in fact if the Proposed Rul e were adopt ed.

97. Fair Isaac has also shown that the injury is of a type
that the hearing requested is designed to protect. The Proposed
Rul e sets forth requirenents that, via restrictions on insurers'
use of credit scoring, would directly inpact Fair |saac's manner
of doing business in the State of Florida.

98. AIA, NAMC, PCl, and FIC are all trade associ ati ons.
An associ ation has standing to challenge the validity of a
proposed rule on behalf of its nenbers "when that association
fairly represents nenbers who have been substantially affected

by the rule.” Florida Hone Buil ders Association v. Departnent

68



of Labor and Enpl oynment Security, 412 So. 2d 351, 352 (Fla.

1982). To establish associational standing, an association
"must denonstrate that a substantial nunber of its nenbers,

al t hough not necessarily a majority, are 'substantially
affected" by the challenged rule. Further, the subject matter
of the rule nust be within the association's general scope of
interest and activity, and the relief requested nust be of the
type appropriate for a trade association to receive on behal f of
its menbers.” 1d. at 353-354. This standard was reaffirned in

NAACP, Inc. v. Florida Board of Regents, 863 So. 2d 294 (Fl a.

2003) .
99. AIA, NAMC, PC, and FIC have established their
standi ng under the associational standard set forth in Florida

Home Buil ders. Substantial nunbers of each Petitioner's nenbers

do business in Florida and would be directly regul ated by the
Proposed Rule. These trade associations' general scope of
interest and activity is to represent their nmenbers' interests
in regulatory and legislative matters in Florida. The Proposed
Rule falls within the anbit of Petitioners' representation of
their nmenbers, and a proceedi ng seeking to declare the Proposed
Rule invalid is appropriate relief for a trade association to
seek on behal f of its menbers.

100. Subsection 120.56(1)(e), Florida Statutes, provides

that a rule challenge proceeding is de novo in nature and that
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t he standard of proof is a preponderance of the evidence. The
Adm ni strative Law Judge shoul d consi der and base the deci sion
upon all of the avail abl e evidence, regardl ess of whether the
evi dence was pl aced before the agency during its rul emaking

proceedi ngs. Departnent of Health v. Merritt, 919 So. 2d 561

564 (Fla. 1st DCA 2006) (concluding that the Legislature has

overruled the court's holding in Acadeny of Cosnetic Surgery

that an adm nistrative law judge's role in a proposed rule is
limted to a review of the record and a determnation as to
whet her the agency action was supported by legally sufficient
evi dence).

101. Subsection 120.56(2)(a), Florida Statutes, provides
that in a proposed rule challenge proceeding, the petitioner has
t he burden of going forward. The agency then has the burden to
prove by a preponderance of the evidence that the proposed rule
is not an invalid exercise of delegated |egislative authority as
to the objections raised. Thus, once a petitioner has
established a factual basis for its objection to the proposed
rule, the agency has the ultinmate burden of persuasion of
showi ng that the proposed rule is a valid exercise of del egated

| egislative authority. Southwest Florida Water Managenent

District v. Charlotte County, 774 So. 2d 903, 908 (Fla. 2d DCA

2001), quoting St. Johns R ver Water Managenent District v.
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Consol i dat ed-Tonoka Land Co., 717 So. 2d 72, 77 (Fla. 1st DCA

1998).
102. Subsection 120.52(8), Florida Statutes, states as
fol | ows:

"I'nval id exercise of delegated |egislative
authority"” means action which goes beyond

t he powers, functions, and duties del egated
by the Legislature. A proposed or existing
rule is an invalid exercise of del egated

| egi slative authority if any one of the
foll owi ng appli es:

(a) The agency has materially failed to
foll ow the applicable rul emaki ng procedures
or requirenents set forth in this chapter;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl enented, citation to which is required
by s. 120.54(3)(a)l.;

(d) The rule is vague, fails to establish
adequat e standards for agency decisions, or
vests unbridled discretion in the agency;

(e) The rule is arbitrary or capricious.
Arule is arbitrary if it is not supported
by logic or the necessary facts; arule is
capricious if it is adopted w thout thought
or reason or is irrational;

(f) The rule inposes regulatory costs on
the regul ated person, county, or city which
coul d be reduced by the adoption of |ess
costly alternatives that substantially
acconplish the statutory objectives.

A grant of rulemaking authority is necessary
but not sufficient to allow an agency to
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adopt a rule; a specific lawto be

i npl emented is also required. An agency may
adopt only rules that inplenent or interpret
t he specific powers and duties granted by
the enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary
and capricious or is within the agency's

cl ass of powers and duties, nor shall an
agency have the authority to inplenent
statutory provisions setting forth genera

| egislative intent or policy. Statutory

| anguage granting rul emaki ng authority or
general ly describing the powers and
functions of an agency shall be construed to
extend no further than inplenenting or
interpreting the specific powers and duties
conferred by the same statute.

103. In this case, Petitioners challenge the proposed rule
based on Subsections 120.52(8)(a) through 120.52(8)(e), Florida
Statutes. Each of these potential reasons for invaliding the
proposed rule is addressed bel ow.

Subsection 120.52(8)(a), Florida Statutes

104. Petitioners initially alleged that FSC i nproperly
attenpted to delegate its rulemaking authority to OR, and that
O R therefore | acked authority to pronul gate the Proposed Rul e.
As noted in the Prelimnary Statenment above, FSC cured this
alleged failure to foll ow applicabl e rul emaki ng procedures by
approving the Proposed Rule on June 16, 2005. The Proposed Rul e
was then re-published in the July 1, 2005, edition of the

Florida Adm nistrative Weekly. No ot her col orabl e viol ati ons of
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Subsection 120.52(8)(a), Florida Statutes, were alleged by
Petitioners or Fair |saac.

Subsection 120.52(8)(b), Florida Statutes

105. The specific authority cited for FSC s promnul gation
of the Proposed Rule is Subsections 624.308(1) and 626.9741(8),
Florida Statutes. Subsection 624.308(1), Florida Statutes,
provi des:

The [ Departnent of Financial Services] and
the [ FSC] may each adopt rul es pursuant to
ss. 120.536 (1) and 120.54 to inpl enent

provi sions of |aw conferring duties upon the
departnment or the comm ssion, respectively.

106. Subsection 626.9741(8), Florida Statutes, is set
forth in full at Finding of Fact 11 above. For purposes of this
di scussion, the relevant |anguage provi des that FSC may adopt
rules to adm nister Section 626.9741, Florida Statutes, and that
those rules may include "[s]tandards that ensure that rates or
prem uns associated with the use of a credit report or score are
not unfairly discrimnatory, based upon race, color, religion,
marital status, age, gender, inconme, national origin, or place
of residence."

107. In their Proposed Final Order, Respondents al so claim
t hat Subsection 626.9741(4)(c)4., Florida Statutes, provides

specific authority for the Proposed Rule. The cited

subpar agr aph provi des:
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(c) An insurer may not make an adverse
decision or use a credit score that could
lead to such a decision if based, in whole
or in part, on:

4. Any other circunstance that the

Fi nanci al Servi ces Conm ssion determ nes, by
rule, lacks sufficient statistical
correlation and actuarial justification as a
predi ctor of insurance ri sk.

108. An agency engaging in rul emaking nust identify both
the statutory authority for the rulemaking and a statute or act

to be inplenented by the rul emaking. Department of Children and

Fam |y Services v. |.B., 891 So. 2d 1168, 1171 (Fla. 1st DCA

2005), quoting Osterback v. Agwunobi, 873 So. 2d 437, 440 (Fl a.

1st DCA 2004). Having failed to identify Subsection
626.9741(4)(c)4., Florida Statutes, as specific authority for
the Proposed Rul e, Respondents may not now rely upon that

provision.'” See Smith v. Department of Corrections, 920 So. 2d

638, 642 (Fla. 1st DCA 2005) (court inplied that it would not
have consi dered agency's claimof statutory authority had the
agency not anended the rule to include a citation to the statute
i n question).

109. Nonetheless, the FSC s grant of rul emaki ng authority
clearly enconpasses the subject matter of the Proposed Rul e,
which is the use of credit reports and credit scores by

insurers. Subsection 626.9741(8), Florida Statutes, provides
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specific authority to FSC to adopt rules setting forth standards
regarding the use of credit scoring as a valid predictor of risk
and standards to ensure that rates or prem uns associated with
the use of credit reports are not unfairly discrimnatory, based
upon race, color, religion, marital status, age, gender, incone,
national origin, or place of residence.

Subsection 120.52(8)(c), Florida Statutes

110. The Proposed Rule cites Subsection 624. 307(1) and
Section 626.9741, Florida Statutes, as | aws inpl enented.
Subsection 624.307(1), Florida Statutes, states as follows:

(1) The departnent and the [OR] shall
enforce the provisions of this code and
shal | execute the duties inposed upon them
by this code, within the respective
jurisdiction of each, as provided by | aw

111. Section 626.9741, Florida Statutes, is set forth in
full at Finding of Fact 11 above.

112. Petitioners contend that the Proposed Rule's
definition of "unfairly discrimnatory” enlarges, nodifies, or
contravenes the specific provisions of the |laws inplenented and
of the Rating Law. Section 626.9741, Florida Statutes, enploys
the term"unfairly discrimnatory” without defining the term
Petitioners contend that no definition was necessary because
"unfairly discrimnatory" has a common, actuarially-based

meaning in the insurance industry and within Florida's Rating

Law itself. A rate is deened "unfairly discrimnatory" if the
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prem um charged does not equitably reflect the differences in
expected | osses and expense factors for a given group or class
of insureds. See Subsections 627.062(2)(e)6., and 627.0651(6),
(7), and (8), Florida Statutes, set forth in full at Findings of
Fact 18 and 19 above.

113. Petitioners cite the rule of construction that where
the Legi slature uses exact words in different statutory
provisions, it my be assuned the words were intended to nmean

the same thing. St. George Island, Ltd. v. Rudd, 547 So. 2d

958, 961 (Fla. 1st DCA 1989). They contend that the term
"unfairly discrimnatory” in Subsections 626.9741(5) and (8)
shoul d be given the sane technical neaning it has been given in
the Rating Law provisions cited above. "Wrds of conmon usage
in a statute should be given their natural, usual, plain,

ordi nary neani ngs unless they are used in a technical sense.”

State v. Brown, 412 So. 2d 426, 428 (Fla. 4th DCA 1982)

(enmphasi s added).

114. Petitioners contend that the Proposed Rul e
i mperm ssibly enlarges this definition by grafting onto the
actuarial sense of "unfairly discrimnatory," a second neani ng
not contenpl ated by Section 626.9741, Florida Statutes. The
second neani ng count enances "discrimnation"” as that termis
used in state and federal civil rights laws. The drafters of

t he Proposed Rul e enployed the terns "di sparate inpact” and
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"di sproportionate effect” in an attenpt to give insurers and the
general public "some understanding as to what it nmeant when we
tal ked about unfair discrimnation,” in the words of M. Parton.

115. Although Petitioners' argunment is persuasive,
Respondents' argunent is nobre convincing as to the
interpretation of the statute. Subsection 626.9741(5), Florida
Statutes, already provides that rate filings using credit scores
may not be "unfairly discrimnatory"” in the actuarial sense and
incorporates the Rating Law s definitions of "unfairly
discrimnatory."” |f Subsection 626.9741(8)(c), Florida
Statutes, nerely reiterates the requirenment that rate filings
using credit scores may not be "unfairly discrimnatory” in
terms of actuarial soundness al one, then either Subsection (5)
or (8)(c) nust be surplusage.*

116. "It is an elenmentary principle of statutory
construction that significance nust be given to every word,
phrase, sentence, and part of the statute if possible and words
in a statute should not be construed as nere surplusage."”

Departnent of State v. Martin, 916 So. 2d 763, 768-769 (Fla.

2005), quoting Hechtman v. Nations Title Insurance of New York,

840 So. 2d 993, 996 (Fla. 2003). "It is also a basic rule of
statutory construction that 'the Legislature does not intend to
enact usel ess provisions, and courts should avoi d readi ngs that

woul d render part of a statute nmeaningless.'" Borden v. East-
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Eur opean | nsurance Conpany, 921 So. 2d 587, 595 (Fla. 2006),

qguoting State v. Goode, 830 So. 2d 817, 824 (Fla. 2002).

117. To give significance and neaning to Subsection
626.9741(8)(c), Florida Statutes, it is concluded that the
provi sion that the FSC may adopt rules, including standards
ensuring that rates using credit reports are not "unfairly
di scrimnatory, based upon race, color, religion, marital
status, age, gender, inconme, national origin, or place of
resi dence" nust contenplate a | evel of scrutiny beyond the
actuarial soundness already provided for in Subsection
626.9741(5), Florida Statutes.'®

118. Petitioners contend that this case is identical to

Departnent of Insurance v. |Insurance Services Ofice, 434 So. 2d

908 (Fla. 1st DCA 1983). In that case, the Departnment of

| nsurance pronulgated a rul e that prohibited insurers from
establishing classifications or premiumrates for notor vehicle
i nsurance based upon the sex, marital status, or scholastic

achi evenment of the insured. The statute that the proposed rule
purported to inplenment provided that, "No insurer shall, wth
respect to premuns charged for autonobile insurance, unfairly
discrimnate solely on the basis of age, sex, marital status, or
schol astic achievenent." 434 So. 2d at 910-911. The DOAH
hearing officer determ ned that the rule was an invalid exercise

of delegated legislative authority, and the court affirned.
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119. Petitioners point out that in Insurance Services

O fice, the Departnent of Insurance argued, just as Respondents
do in the instant cases, that the term"unfairly discri mnatory”
shoul d be accorded its conmon, ordinary mnmeaning and not the
technical definition provided by the Rating Law, and that the
court rejected that argunent. 1d. at 912.

120. However, Petitioners ignore a key difference between

the instant cases and | nsurance Services Ofice. In the latter

case, the court found that the proposed rul e exceeded the
agency's del egated statutory authority because the rule flatly
prohi bited the use of sex, marital status, or scholastic

achi evenent as bases for classifications or prem umrates,
whereas the statute nerely prohibited "unfair discrimnation”
based on those factors. The court and the hearing officer
agreed that the statute contenpl ated sone degree of

di scrim nation based on sex, marital status, and schol astic

achi evenent so long as the discrimnation was not "unfair" or
based solely on those factors. 1d. at 911. To support its view
of the statute and the agency's overreach, the court noted

| egislative history indicating that the Legislature had

consi dered and rejected | egislation enacting a flat prohibition
on the use of the listed factors. |1d. The court concluded that
the Legi slature had, by inplication, approved the view that

rates based upon sex, marital status or schol astic achi evenent
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are unfair only if those rating factors are found to be
actuarially unsound. 1d. at 913.

121. To support its proposed rule, the Departnent of
| nsurance argued that the term"unfairly discrimnatory” should
be given its ordinary neani ng, which the Departnent contended
meant that a rating factor would be unfairly discrimnatory
unless it had a causal connection to expected | osses. Because
sex, marital status, and schol astic achi evenent have no direct
or causal connection to a person's driving habits, the
Depart ment contended they were necessarily, unfairly
discrimnatory rating factors. Id. at 912.

122. The hearing officer found that the Departnment did not
establish that the use of the prohibited criteria would
necessarily result in unfair discrimnation; to the contrary,
t he evidence established that the classification factors of sex,
marital status, and schol astic achi evenent enhanced the
actuarial soundness of the rate classification schedule for
aut onobi | e i nsurance. 1d. at 912-913.

123. Thus, the primary distinction between the instant

cases and I nsurance Services Ofice is that in the latter, the

proposed rule on its face exceeded the grant of rul emaking
authority by enacting a flat prohibition on rating factors that

the statute did not prohibit. The Proposed Rule in the instant

80



cases does not, on its face, enact a flat prohibition on the use
of credit scoring in contravention of the authorizing statute.

124. A second distinction is that in |Insurance Services

Ofice, the court determ ned that there was no statutory basis
for the Departnent's position that "unfairly discrimnatory”
meant anyt hing ot her than actuarial soundness. In the instant
cases, Section 626.9741, Florida Statutes, read in its entirety,
provi des support for Respondents' contention that Subsection
626.9741(8)(c), Florida Statutes, contenplates a definition of
"unfairly discrimnatory” that extends beyond actuari al
soundness.

125. Respondents are correct in their conceptual argunent
t hat, under Subsection 626.9741(8)(c), Florida Statutes,
"unfairly discrimnatory"” contenplates an added | evel of
scrutiny, beyond actuarial soundness. However, this initia
concl usi on does not end the inquiry. The question remains
whet her the approach actually taken by FSC in the Proposed Rul e
enl arges, nodifies, or contravenes the statutes it purports to
i mpl enment .

126. Petitioners pointedly note that the terns
"di sproportionate” and "di sparate” do not appear anywhere in the
i npl emented statute. They contend that nothing in Section
626. 9741, Florida Statutes, indicates a legislative intent "to

subj ect policy holders to the invasion of privacy inplicated by
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divulging their religious affiliation, incone, race, color or
national origin every time they apply for autonobile or
homeowners insurance." |If the statute had such an intent,
Petitioners contend the Legislature would al so have provided for
the protection of this sensitive data to ensure that it is not
used as a basis for intentional discrimnation, and woul d have
addressed whether an insurer can refuse to offer insurance to
applicants who fail to answer "these sensitive questions, or
cancel insurance for those who refuse to conply."”

127. Respondents reply that an agency is allowed to
provi de a perm ssible explication and definition of statutory
term nol ogy wi thout engaging in an invalid exercise of del egated

| egislative authority. Board of Podiatric Medicine v. Florida

Medi cal Association, 779 So. 2d 658 (Fla. 1st DCA 2001)

(uphol di ng agency's definition of "human | eg" as that termwas
used in the statutory schene). Respondents are entitled to
great deference in their interpretation of a statute they

adm nister, unless there is clear error or conflict with the

intent of the statute. Verizon Florida, Inc. v. Jacobs, 810 So.

2d 906 (Fla. 2002); Bell South Tel econmuni cations, Inc. v.

Johnson, 708 So. 2d 594 (Fla. 1998); Florida Wldlife Federation

v. Collier County, 819 So. 2d 200 (Fla. 1st DCA 2002);

Departnent of |Insurance and Treasurer v. Bankers |nsurance

Conpany, 694 So. 2d 70 (Fla. 1st DCA 1997).
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128. Respondents are correct in asserting that this
general rule of deference applies for rules that inplenent
statutes that the agency is charged with enforcing. Beach v.

G eat Western Bank, 692 So. 2d 146, 149 (Fla. 1997); Purvis v.

Marion County School Board, 766 So. 2d 492, 498-499 (Fla. 5th

DCA 1997). While such deference is not absolute, it is required
unl ess the agency's construction i s an unreasonabl e

interpretation or clearly erroneous. Legal Environnental

Assi st ance Foundation, Inc. v. Board of County Conmm ssioners of

Brevard County, 642 So. 2d 1081, 1083-1084 (Fla. 1994).

129. However, the Proposed Rul e does enlarge, nodify, or
contravene the specific provisions of |aw inplenented. The
Proposed Rule's definitional failure would grant Respondents
unchecked authority to arbitrarily reject rate filings as
"unfairly discrimnatory,” in derogation of the statute's
provi sion that the FSC adopt "standards."”™ The FSC had the
statutory authority "to provide a perm ssible explication and
definition" of the term"unfairly discrimnatory," but the
Proposed Rule fails either to explicate or define the term The
problemis not that terns such as "di sparate" or
"di sproportionate” are mssing fromthe inplenented statute,
because the potential exists that these terns could be defined

consistently with the FSC s statutory nandate. The problemis
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that the terns have no definite nmeaning as used in the Proposed

Rul e.

Subsection 120.52(8)(d), Florida Statutes

130. Petitioners correctly argue that the Proposed Rule is
vague, fails to establish adequate standards for agency
deci sions, and vests unbridled discretion in the regulating
agencies. The test for vagueness of a rule or statute is
"whet her men of conmmon understanding and intelligence nust guess
at [the provision's] nmeaning” and differ as to its application.

Departnent of Health and Rehabilitative Services v. Health Care

and Retirenent Corporation of Anmerica, 593 So. 2d 539, 541 (Fla.

1st DCA 1992), quoting State v. Cumming, 365 So. 2d 153, 156

(Fla. 1978) and State v. Rodriguez, 365 So. 2d 157, 159 (Fla.

1978). See also Wtner v. Departnent of Business and

Pr of essi onal Regul ation, 662 So. 2d 1299, 1302 (Fla. 4th DCA

1995) .

131. As found above, the Proposed Rul e does not define the
conclusory term"unfairly discrimnatory” except through other
conclusory terms, "disproportionate effect” and "di sparate
inpact.” None of these terns are defined in a way that woul d
al l ow a person of "common understanding and intelligence” to
under st and what the Proposed Rule requires by way of a
denonstration that "unfair discrimnation"” is not taking place.

Respondents’ own w tnesses were unsure of how an insurer should
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approach the problem ot her than by denonstrating that its own
rate filings were perfectly proportional as to race, religion,
color, and the other categories of persons listed in Subsection
626.9741(8)(c), Florida Statutes. Respondents' w tnesses were
al so unsure how they as regul ators woul d approach a filing that
was | ess than perfectly proportional.

132. Conpoundi ng the vagueness is the Proposed Rule's
failure to nmeaningfully narrow or refine the broad terns "race,"
"color," and "religion" in a manner that would allow an insurer
to begin to conpile a coherent set of data |leading to the
"statistical analysis" that the Proposed Rul e woul d require.

133. The civil rights statutes that M. Parton testified
were the nodel for the Proposed Rule's definition of "unfairly
discrimnatory," also enploy broad terns such as "race,"”
"color,” and "religion.” However, their enforcenment nmechani sns
place the initial burden on a petitioner to denonstrate
menbership in a protected class of persons and to allege a
specific, statutorily proscribed discrimnatory practice. See,
e.g., Ch. 760, Part I, Fla. Stat., the Florida Cvil Rights Act
of 1992 (particularly 8 760.11, Fla. Stat., setting forth
adm nistrative and civil renedies).

134. The respondent in a case brought pursuant to
Section 760.10, Florida Statutes, is required to address one

petitioner's claimof enploynment discrimnation, not al
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possi bl e clainms of discrimnation that could have been brought
by any enpl oyee or applicant. The narrowness of the field of
inquiry in a particular case obviates any concerns regardi ng the
br oadness of the general categories of protected persons set
forth in a statute such as Subsection 760.10(1)(a), Florida
Statutes: "race, color, religion, sex, national origin, age,
handi cap, or nmarital status.”

135. The Proposed Rule, on the other hand, places the
initial burden on an insurer to prove a nassive negative
proposition, i.e., to denonstrate that its credit scoring nodel
does not "disproportionately inpact any class based upon race,
color, religion, marital status, age, gender, inconme, nationa
origin, or place of residence." Absent sone definitional
narrowi ng or focusing of the broad ternms enployed, the Proposed
Rul e i s vague.

136. I n defense of the Proposed Rule's definition of
"unfairly discrimnatory,"” Respondents again cite the famliar
principle that the exercise of discretion in an agency's
interpretation of the statutes it admnisters is not only
perm ssible, but is accorded substantial deference. Level 3

Conmuni cations, LLC v. Jacobs, 841 So. 2d 447, 450 (Fla. 2003).

Respondents concede that the Proposed Rule is "conplicated," but
observe that the inplenented statute shares that conplexity and

that "[t]he sufficiency of a rule's standards and gui deli nes may
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depend on the subject matter dealt with and the degree of
difficulty involved in articulating finite standards."”

Sout hwest Florida Water Managenent District v. Charlotte County,

774 So. 2d 903, 917 (Fla. 2d DCA 2001), quoting Cole Vision

Corporation v. Departnent of Business and Professional

Regul ati on, 688 So. 2d 404, 410 (Fla. 1st DCA 1997). Finally,

Respondents cite the principle that, while the Legislature is
obl i ged by the nondel egation doctrine to establish adequate
statutory standards and guidelines, it nay del egate subordi nate
functions "to permt adm nistration of |egislative policy by an
agency with the expertise and flexibility needed to deal with

conplex and fluid conditions.™ Mcrotel, Inc. v. Public Service

Conmi ssion, 464 So. 2d 1189, 1191 (Fla. 1985).

137. Relying on these authorities, Respondents contend
that there is "sinply no magi ¢ nunber that nakes a rate filing
request excessive, or inadequate, or unfairly discrimnatory in
the Rating Law." This contention is correct, but neglects the
testi mony of Respondents' own witness that "this is not an
actuarial rule,” and Respondents' own contention that the
meani ng of "unfairly discrimnatory" in the context of the
Proposed Rul e does not conformto the nmeanings found in the
Rating Law. Acceptance of these propositions |leads to the
concl usi on that no special deference is due the agency's

interpretation because, despite Respondents' testinonial anal ogy
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to state and federal civil rights |laws, the agency is here
enploying "unfairly discrimnatory” in its "plain, ordinary

meani ng." Zopf v. Singletary, 686 So. 2d 680, 682 (Fla. 1st DCA

1996) .

138. In the previously discussed I nsurance Services Ofice

case, the Departnment of Insurance contended that "unfairly

di scrimnatory" should be accorded its common, ordi nary neaning
rat her than the technical definition provided by the Rating Law.
I n assessing this contention, the court stated:

Her e, sonmewhat paradoxically, by urging a
construction of these terns based upon their
common, ordinary meani ngs, the Depart nent

di savows the utilization of any special
"agency expertise" inits interpretation of
the statute. This mtigates, if it does not
entirely elimnate, the rule calling upon
the court to accord "great deference" to the
agency's interpretation of the statute.
(citations omtted)

434 So. 2d at 912.
139. Less deference need be accorded to the agency's
interpretation where, as here, the agency is departing fromthe

traditional definition of a term And Justice for All, Inc. v.

Departnment of Insurance, 799 So. 2d 1076 (Fla. 1st DCA 2001).

In any event, the deference to be accorded an agency's
interpretation nmust be tenpered where the agency has failed to
present a workable definition of the key termin its Proposed

Rul e. As noted above, the Legislature authorized FSC "to
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provi de a perm ssible explication and definition" of the term
"unfairly discrimnatory,” but the Proposed Rul e neither
expl ains nor defines the term

140. Respondents' interpretation of Subsection
626.9741(8)(c), Florida Statutes, as requiring standards beyond
t he usual actuarial neaning of "unfairly discrimnatory” my be
perm ssible, but FSC's expression of that interpretation in the
text of the Proposed Rule is vague, fails to establish adequate
standards for agency decisions, and vests unbridled discretion
in the agency.

Subsection 120.52(8)(e), Florida Statutes

141. Finally, Petitioners contend that the Proposed Rul e
is arbitrary and capricious. Florida Adm nistrative Code
Rul e 120.52(8)(e) provides: "Arule is arbitrary if it is not
supported by logic or the necessary facts; a rule is capricious
if it is adopted wi thout thought or reason or is irrational."
Simlarly, case |aw provides that an "arbitrary" decision is one
not supported by facts or logic, or despotic, and a "capricious"
decision is one taken irrationally, or w thout thought or

reason. Board of Cinical Laboratory Personnel v. Florida

Associ ati on of Bl ood Banks, 721 So. 2d 317, 318 (Fla. 1st DCA

1998); Board of Trustees of the Internal |nprovenent Trust Fund

v. Levy, 656 So. 2d 1359, 1362 (Fla. 1st DCA 1995). In
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undertaking this analysis, the undersigned is mndful that these
definitions:

add color and flavor to our traditionally
dry legal vocabul ary, but do not assist an
objective legal analysis. [If an

adm ni strative decision is justifiable under
any analysis that a reasonabl e person woul d
use to reach a decision of simlar
importance, it would seemthat the decision
is neither arbitrary nor capricious.

Dravo Basic Materials Conpany, Inc. v. Departnent of

Transportation, 602 So. 2d 632, 635 n.3 (Fla. 2d DCA 1992).

142. Petitioners argue that the evidence denonstrated that
it is inpossible for insurers to conply with the Proposed Rul e,
because of the uncontested evidence that insurers cannot show
that credit scoring does not "disproportionately affect” persons
based on age. Petitioners also cite the lack of reliable data
upon which an insurer can rely in attenpting conpliance with the
Proposed Rule. Even if insurers began collecting the required
racial, ethnic, and religious data as to their custoners, the
evi dence at hearing established the unreliability of self-
reported denographic characteristics.

143. These considerabl e practical difficulties of
conpl i ance have been considered. However, as detail ed above,
the factor that renders the Proposed Rule arbitrary and
capricious is definitional, not practical. "Disproportionate

effect” is not defined in such as way as to give an insurer any
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i ndication of what it nust prove to satisfy the agency that its

rates are not "unfairly discrimnatory.” "Race," "color," and

"religion" are terns so broad that the agency itself has not

deci ded precisely how to treat them and has intentionally

thrown upon insurers the responsibility to sort out their

meani ng by submitting rate filings in a definitional vacuum
144. The Proposed Rule is arbitrary and capri ci ous.

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED:

As to Case Nos. 05-1012RP and 05- 2803RP, Proposed Fl orida
Adm ni strative Code Rule 690-125.005 is an invalid exercise of
del egated |l egislative authority. Case No. 06-2036RU is

di sm ssed as noot.
DONE AND ORDERED this 29th day of Decenber, 2006, in

Tal | ahassee, Leon County, Flori da.

Lrvonis [ Sloerao

LAVWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us
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Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 29th day of Decenber, 2006.

ENDNOTES

1/ Unl ess otherwi se indicated, all references to the Florida
Statutes shall be to the 2005 versi on.

2/ In this Final Oder, the petitioning insurance conpanies
will be referenced collectively as "Petitioners."” The other
petitioning party, Fair Isaac Corporation, will be referenced as
"Fair |saac."

3/ Fair lsaac has alleged that the Proposed Rule will require
the regul ated insurers to request the disclosure of Fair |Isaac's
trade secret information concerning its product line of credit-
based i nsurance score nodels. However, O R convincingly argues
that Section 626.97411, Florida Statutes, provides adequate
protection to prevent public disclosure of Fair |saac's trade
secrets. In this regard, the only "injury" caused to Fair |saac
by the Proposed Rule would be to force a business decision as to
whet her it would disclose its credit scoring nethodologies to

O R, which would then be statutorily prohibited fromrel easing

t he met hodol ogies to the public.

4/ As noted in the Prelimnary Statenent above, the rule was
republ i shed on July 1, 2005, in order to cure a procedura
obj ection raised by Petitioners.

5 M. Mller testified that if an actuary deviates fromthe
Statenent of Principles in establishing a rate, the actuari al
opi ni on nust di scl ose the deviation.

6/ Not all seven of the insurers were using credit scoring as a
rating factor at the time of the study. M. MIller obtained
credit scoring data on all of the policy records from

Choi cePoint, a credit reporting agency.

7/ For personal injury protection and nmedical paynents
coverages, the study found that insurance scores were the single
nmost inportant risk factor. For bodily injury and property
damages coverages, insurance scores were the second nost
important risk factor, behind the age/gender of the driver. For
conprehensi ve and col |l i sion coverages, insurance scores were the
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third nost inportant factor, behind nodel year of the car and
t he age/ gender of the driver.

8/ Petitioners attenpted to take their argunent a step farther,
contending that the use of credit scoring has increased the
avai lability and affordability of autonobile insurance as

evi denced by the decrease in the autonobile residual markets
nati onwi de since credit scoring became a cormmon conponent of
risk classification plans. M. MIller endorsed the notion of
sonme causal connection between credit scoring and the decreased
resi dual market, but he conceded there were no hard data to
support that view. Petitioners did not establish that the use
of credit scoring has inproved the affordability and
availability of autonobile insurance.

9/ The Actuarial Standards Board is an independent entity
established (with staff fromthe Anerican Acadeny of Actuaries)
to pronul gate standards of practice for the actuarial profession
in the United States.

10/ O R s general counsel, Steven Parton, enphasized that
Section 626.9741, Florida Statutes, is not part of the Rating
Law, and, therefore, that the definition of "unfairly
discrimnatory” is not necessarily limted to the definitions
found in Part | of Chapter 627, Florida Statutes.

11/ Respondents concede that the terns "di sproportionately
af fects" and "disparate inpact" are essentially synonynous.

12/ In fairness, the context of M. Parton's answer nade it
anbi guous as to whet her he understood that the question rel ated
to "color" rather than to "race.” M. Parton's answer woul d not
be particularly hel pful as guidance for either category.

13/ The deposition Transcript actually reads, "but that
presunption is not a rebuttable one.” The Transcript clearly
deviates fromthe sense of M. Parton's testinony, and the
under si gned has thus concl uded that the Transcript was

i ncorrect.

14/ The "trial" to which M. Parton refers is a rate filing
proceedi ng conducted pursuant to the Rating Law. At the final
hearing, M. Parton observed that:

The insurer always has the burden of

denonstrating that its rates are not
excessi ve, are not inadequate and are not
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unfairly discrimnatory. W're now saying
that there is an additional burden which is:
You shall denonstrate that it is not
unfairly discrimnatory based upon a

di sproportionate inpact, if you will, on the
protected classes naned in the statute.

15/ Petitioners' position on this issue is not wthout nerit.
The Legislature's use of the term"unfairly discrimnatory” in
Subsection 626.9741(8)(c), Florida Statutes, is problemtic,
given that the termhas a commopn nmeaning in the insurance
industry, is enployed in its actuarial sense in the Rating Law,
and is not otherw se defined in Section 626.9741, Florida
Statutes. Petitioners were not unreasonable in contending that
the termshould be given its actuarial sense in the Proposed
Rul e.

16/ I n Tel evisual Conmunications, the court held that "a
publ i sher of medi cal educational videos had standing to
chal l enge a proposed rule that would require an instructor to be
present whenever audi o-visual materials were used in educationa
prograns required for health care professional certification
because the rule had the collateral effect of regulating the
publisher's industry by precluding the sale of its honme study
videos." Acadeny of Cosnetic Surgery, 808 So. 2d at 251.

17/ Subsection 626.9741(8)(d), Florida Statutes, appears to
provide virtually the sane authority as does Subsection
626.9741(4)(c)4., Florida Statutes, in ternms of ensuring that
the insurer's use of credit scoring is valid in predicting risk.

18/ Petitioners have attenpted to distinguish Subsection
626.9741(8)(c), Florida Statutes, as an "inplenenting"” portion
of the statute. Even if this distinction were accepted, the
mai n portion of Subsection 626.9741(8), Florida Statutes,
provides that the FSC "may adopt rules to adm nister this
section,” a grant of authority that includes the power to adopt
rul es i npl ementing Subsection (5). Thus, the distinction would
make no difference to Respondents' point that Subsection
626.9741(8)(c), Florida Statutes, nust nmean sonething nore than
a mere reiteration of Subsection (5).

19/ As noted in the imedi ately preceding endnote, Petitioners
argue that Subsection 626.9741(8)(c), Florida Statutes, is not
an "operative" portion of the statute, but nerely an

"inpl ementing” portion that confers rul enmaki ng aut hority, and,

t herefore, does not authorize a "deviation" fromthe definition

94



of "unfairly discrimnatory" as applied in the "operative"
portion of the statute. Petitioners presented no case authority
for the proposition that the Legislature is thus limted by the
structure of its own statute
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NOTI CE OF R GHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are conmenced by
filing the original notice of appeal with the Cerk of the

Di vision of Adm nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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