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STATEMENT OF THE | SSUES

The issues in this case are: whether Respondent's intent
to award a contract to Intervenor for an inmedi ate response
notification system pursuant to Request for Proposal 2007-01
(the RFP) was contrary to Respondent's governing statutes,
rul es, policies, and solicitation specifications and whet her
Petitioner has standing to protest the intended award.

PRELI M NARY STATEMENT

On Septenber 29, 2006, the Respondent, Departnent of
Educati on (Departnent) posted its intended award of a contract
pursuant to the RFP for an immedi ate response notification
system The intended award was to TechRadi um I nc.
(TechRadium). Petitioner, The NTI Goup, Inc. (NTlI), filed a
protest to the intended award. The protest was forwarded to
the Division of Adm nistrative Hearings on Novenber 7, 2006.

US Netcom Inc. (US Netcom also filed a protest to the
i ntended award. On Novenber 16, 2006, US NetComfiled a

voluntary dism ssal withdrawing its protest.






On November 15, 2006, TechRadiumfiled a Mdtion to
| ntervene, which was granted by order dated Novenber 27, 2006.
On November 28, 2006, NTI filed a Motion for Leave to File
Amended Formal Witten Protest, which was granted by an order
dat ed Decenber 6, 2006. NTI's Amended Petition was deened
filed as of Novenmber 30, 2006.

At the final hearing, NTlI called the follow ng wtnesses:
Martha K. Asbury, Regina Johnson, Julie Andrea Collins, Paula
Gail Wl gast Shea, Tom Motter, and Ross Gonzal ez. Joint
Exhibits 1 through 11 were admtted into evidence.
Petitioner's Exhibits 1 through 28 were adnmitted into
evidence. Petitioner was given leave to file the deposition
of Harold R. Rowe as a late-filed exhibit. The deposition was
filed on Decenber 7, 2006, and is admtted into evidence as
Petitioner's Exhibit 29. The Departnment and TechRadi um did
not call any w tnesses or offer any exhibits for adm ssion
into evidence.

The parties filed a Joint Pre-Hearing Stipulation, in
whi ch they agreed to certain facts contained in Section E of
the Joint Pre-Hearing Stipulation. To the extent relevant,
those facts are incorporated in the Findings of Fact of this
Reconmended Order.

The two-volume Transcript was filed on Decenber 12, 2006.

On Decenber 22, 2006, the parties filed their proposed



recommended orders, which have been consi dered by the

undersigned in rendering this Recomended Order.



FI NDI NGS OF FACT

1. The Florida |egislature designated funds in the
anount of $1, 500,000 in Specific Appropriation 116 of House
Bill 5001, the 2006 General Appropriations Act (Specific
Appropriation 116) for pilot inplenmentation of an i mredi ate
response notification systemin seven Florida school
districts. The appropriation provided:

Funds for School Safety/Emergency

Prepar edness are provided for pil ot

i npl enment ati on of an i nmedi ate response
information systemin one |large, two

medi um and four small school districts.
The systemwi || serve to enhance the safety
of school children in energency situations,
such as inpending hurricane and severe

weat her, fire, bonb threat, honel and
security and other critical school safety
events. The system nmust be real-tinme and
mul ti-lingual with the ability to notify
parents of energency and non-emergency
situations in at least ten different

| anguages through email, telephone, and

ot her communi cati on devices. The
Departnment of Education shall conpetitively
bid this project in accordance with the
provi si ons of chapter 287, Florida
Statutes. To allow for early

i mpl enentation, all funds shall be under
contract no |ater than Septenber 15, 2006.

2. The Departnent issued the RFP on or about Septenber
1, 2006. Pertinent portions of the RFP provided:
PROPOSALS ARE DUE BY: 2:30 EST, ON
SEPTEMBER, 15, 2006. ESTI MATED POSTI NG
BEG NS SEPTEMBER 25, 2006, AND ENDS
SEPTEMBER 28, 2006. [ Cover Sheet]

The Departnment is seeking qualified vendors
to provide pilot inplenentation of an



i mmedi ate response notification systemto
be piloted in seven (7) Florida school
districts. Additional school districts may
be added in subsequent years based on
appropriations and periodi c performance
reviews. The Proposer nust have a
notification systemthat currently exists.
The system nust have undergone ri gorous
field testing and evidence nust be provided
to denonstrate successful inplenentation
for simlar school districts. The Proposer
must have denonstrated the ability to
coordinate and integrate all conponents of
the system The proposed system shall not
require the school districts to purchase or
| ease any additional hardware or software
or infrastructure upgrade to obtain the
service. The pilots will be in one |arge,
two medium and four small districts. For
pur poses of this proposal a |arge district
woul d be any district with over 150, 000
students, a medium would be any district of
50, 000- 100, 000 students and a snal

district would have up to 50,000 students.
[ Page 29]

The State's performance and obligation to
pay under this contract are contingent upon
an annual appropriation by the Legislature.
[ Page 11]

Any protest concerning this solicitation
shall be nmade in accordance with Sections
120.57(3) and 287.042(2) of the Florida
Statutes and chapter 28-110 of the Florida
Adm nistrative Code. Questions to the
Procurement Office shall not constitute
formal notice of a protest. It is the
Buyer's intent to ensure that
specifications are witten to obtain the
best value for the State and that
specifications are witten to ensure
conpetitiveness, fairness, necessity and
reasonabl eness in the solicitation process.
[ Page 16]

Any person who is adversely affected by the
specifications contained in this RFP nust



file the following with the Departnent

1. A witten Notice of Intent to Protest
within seventy-two (72) hours after posting
of this RFP specifications, and

2. The Formal Witten Protest by petition
and Protest Bond in conpliance with Section
120.57(3), Florida Statutes, within ten
(10) days after the date on which the
written Notice of Protest is filed.

Failure to file a protest within the tine
prescribed in Section 120.57(3), Florida
Statutes, or failure to post the bond or

ot her security required by law within the
time allowed for filing a bond shal
constitute a waiver of proceedi ngs under
Chapter 120, Florida Statutes. [Page 19]

A responsive proposal is a proposal

subm tted by a responsive and responsible
vendor which confornms in all materi al
respects to the solicitation. A responsive
and responsi bl e vendor is a vendor that has
subm tted a proposal that conforms in al

mat eri al respects to the solicitation and
who has the capability in all respects to
fully performthe contract requirements and
the integrity and reliability that wll
assure good-faith performance. Materi al
requi renents of the RFP are those set forth
as mandatory, or w thout which an adequate
anal ysi s and conpari son of proposals is

unr easonabl e or inpossible, or those which
affect the conpetitiveness of proposals or
the cost to the State. Proposals may be
rejected if found to be irregular or non-
responsi ve by reasons that include, but are
not limted to, failing to utilize or

conpl ete prescribed fornms, nodifying the
proposal requirements, submtting
condi ti onal proposals or inconplete
proposals, submtting indefinite or

anmbi guous proposals, or executing forms or
t he proposal sheet with inproper and/or
undat ed signatures. Proposals found non-
responsive will not be considered.
Proposers whose proposals, past perfornmance
or current status do not reflect the



capacity, integrity or reliability to
performfully and in good faith the

requi rements of the Contract may be

rej ected as non-responsi ble. The
Departnent reserves the right to determ ne
whi ch proposal s neet the materi al

requi renents of the RFP, and which
proposers are responsi bl e.

A responsive proposal is an offer to
performthe scope of services called for in
t hi s Request for Proposal in accordance
with all requirenents of this Request for
Proposal and receiving seventy (70) points
or nore on the Technical Proposal. [Page
21]

The Departnment will deterni ne whether the
Proposer is qualified to performthe
services being contracted based upon their
proposal denonstrating satisfactory
experience and capability in the work area.
[ Page 25]

REFERENCES: ( ATTACHVENT 3)

Provide at |east three (3) references,

whi ch denonstrate efforts conparable to the
one described in the RFP. Provide a |list
of school districts and other venues where
this technology is currently in use. The
Departnment reserves the right to contact
the references regarding the services

provi ded. [Pages 27-28]

ATTACHMVENT ' 3'
WORK REFERENCES

Provide the follow ng reference information
for a mninmum of three (3) simlar school
districts or other venues where services of
simlar size and scope have been conpl et ed.
[ Page 37]

Proposals will be evaluated and graded in
accordance with the criteria detailed

bel ow.

a. Technical Proposal (100 Points)

Techni cal evaluation is the process of
review ng the Proposer's Executive Summary,




Managenent Pl an, and Technical Plan for
under st andi ng the project, qualifications,
approach and capabilities, to assure a

qual ity product. Only those proposal s that
are found to nmeet the verification of
Section 4.2 Mandatory Subm ttal Docunents
wi Il have the technical proposal eval uated.
For this purpose, evaluators will consider
a Proposer's description and expl anation of
t he proposed products and services as
descri bed in the proposal and the
supporting docunents. The proposal

eval uation conmttee, acting independently,
wi Il assign ratings of the quality of the
proposed technical solutions to the work
tasks specified in the RFP. O these
ratings the high and the |ow score will be
di scarded and the remaining scores

aver aged.

The follow ng point systemis established
for scoring the technical proposals: .
a. Qualifications and Experience including
ri gorous testing of the system (10

[ poi nts]).

b. Price Proposa

Price analysis is conducted through the
conparison of price quotations submtted.
By submtting a proposal, Proposers agree
to serve the seven (7) districts selected
by the Departnent even if the total cost
for the districts selected will exceed the
anmount of the Appropriation.

Only proposals that are found to neet the
mandat ory m ni mum requirenments and which
receive an average rating of seventy (70)
or nore points for the Technical Proposal
w ||l have the cost proposal evaluated. The
Departnment will determne if a cost
proposal is sufficiently responsive to the
requirenents of this RFP to permt a

conpl ete evaluation. Any cost proposal
that is inconplete may be rejected by the
Depart nent.

Cost analysis is conducted through the
conpari son of price quotations submtted.
A total of 20 points is possible. The

10



fractional value of points to be assigned
will be rounded to two deci mal points.

The criteria for price evaluation shall be
based on the follow ng formul a:

(Low Pricel/Proposer's Price) x Price

Poi nt s=Proposer's Awarded Points

[ Pages 32- 33]

The price proposal nust be submitted on the
form provided as Attachnment '4'. [Page 29]

ATTACHEMENT ' 4'
VENDOR' S BI D SHEET

We propose to provide the services being
solicited within the specifications of RFP
2007-01. Al work shall be performed in
accordance with this Request for Proposal,
whi ch has been reviewed and understood. It
is also understood that the Proposer will
serve the seven (7) districts selected by
the Departnment even if the total cost for
the districts selected will exceed the
amount of the Appropriation.

DESCRI PTI ON TOTAL

COST

PRI CE PER STUDENT $ [ per
st udent
[ Page 38]

3. NTI did not file a protest concerning any of the
specifications of the RFP within 72 hours of the issuance of
t he RFP.

4. Addendum No. 1 to the RFP was issued on or about
Sept enber 8, 2006, to provide answers to questions submtted
by vendors during a question and answer period. Addendum No.
1 was the only addendumto the RFP and provided an answer to a
question submtted by Roam Secure, Inc. (Roam Secure)

regarding pricing. The question and answer provi ded:

11



Q Qur pricing is based on total nunber of
users. Because there is a significant
amount of up front work involved, i.e.
server setup, network optim zation, data

i nport, registration custom zation, and
training, it is not feasible for us to
supply a solution based on a few users. As
such we are hoping that [the Departnent]
will allow us to provide a total price for
this RFP based on unlimted nunber of users
for the 7 districts. Wuld that be
acceptable to [the Departnent]?

A. This would be acceptable, as the RFP

states the vendor will serve the entire

popul ati on of the seven districts chosen by

t he Departnment of Education. The |arge

district will have nore than 150, 000

students, the two nmediumdistricts wll

range between 50,000 students and 150, 000

students and four small districts wll

include districts with student popul ations

of up to 50,000. See page 29.5.0 Scope of

Services in the RFP

5. Addendum No. 1 did not address how t he Departnment was

going to conpare a total price with a per student price as set
out in the original RFP. The RFP does not specify what
process the Departnent would have used to determ ne whose cost
proposal would be the | owest or how the Departnment woul d
determ ne the nunmber of cost points to be awarded when there
is a mx of per student prices and total prices. The
Depart ment had not determ ned which school districts would
participate in the pilot programprior to the subm ssion of

t he proposals and, as of the date of the final hearing, it was

still not determ ned which school districts would participate.

12



6. The deadline for receipt of proposals in response to
the RFP was Septenber 15, 2006, at 2:30 p.m The Depart nent
received ten proposals in response to the RFP. The Depart ment
determ ned that six of the ten proposals submtted did not
neet the mandatory requirenments of the RFP. The Departnent's
Sel ection Comm ttee eval uated proposals submtted by NTI, US
Net com TechRadi um and Roam Secure.

7. Based on the RFP tabul ation posted by the Departnment
on Septenber 29, 2006, NTI received the highest technical
points of all the proposers. The technical points that were
awarded by the Departnment's Sel ection Conmmittee were as

foll ows:

13



NTI 89 points

US Netcom 84.4 points
TechRadi um 80.6 points
Roam Secure 67.4

8. Roam Secure's proposal was disqualified, and its cost
proposal was not eval uated because it failed to receive an
average rating of 70 or nore points for its technical proposa
as required by Section 6.1 of the RFP.

9. By submtting a proposal, all proposers agreed to
provi de the services being procured through the RFP for a
price of no nore than $1, 500,000 regardl ess of the districts
sel ected by the Departnment or the nunber of students in such
districts.

10. TechRadium submtted a proposal to provide the
requested services for $1.95 per student. US Netcom submtted
a cost proposal of $3.00 per student and included a charge of
$135. 00/ hr for [a]dditional custom zation [that] may be
required to neet some of the application requirenments.”™ NTI
submtted a cost proposal as follows:

PRI CE PER STUDENT
Large District shall not exceed $2. 60/ per

st udent

Medi um Di strict shall not exceed $3. 00/ per
st udent

Smal |l District shall not exceed $3. 00/ per

st udent.

SUPPORT FEE $1, 000/ per district

$100/ per sitel/per district

14



11. The Departnment determ ned that NTI's cost proposal
was non-conpliant. The Departnent awarded TechRadi um 20 cost
points for a total score of 100.6 and awarded US Netcom 13
cost points for a total score of 97.4. At the final hearing,
t he Departnment represented that it now consi dered US Netconi s
cost proposal as non-conpliant, but, as of the date of the
final hearing, the Departnent had not posted its intent to
determ ne US Netconl s proposal non-conpliant.

12. In response to the RFP requirenent that the
proposers provide at |east three references, "which
denonstrate efforts conparable to the one described" in the
RFP, TechRadium listed the Klein Independent School District,
Nort hwest | ndi ana Educational Service Center, and Goose Creek
Cl SD. The Klein Independent School District has a total
popul ati on of |ess than 50,000 students. The software |icense
agreenment between TechRadi um and the Klein |Independent School
district states that the authorized nunmber of seats is
37,000.* The Goose Creek Consolidated |ndependent Schoo
District has a total student popul ation of |ess than 25, 000.
The contract between TechRadi um and Goose Creek Consol i dated
| ndependent School District provides for 21,500 authorized
seats. The contract between TechRadi um and the Northwest
| ndi ana Educati onal Service Center provides for 185 authorized

seats, but TechRadi um has provided services to approximtely

15



90 individuals annually in the Northwest I|ndiana Educati onal
Service Center.

13. The Departnent reserved the right to contact the
references listed in the proposals. None of the references of
any of the proposers was contacted by Departnment during the
eval uation process to verify the experience of the proposers
with systens conparable to the one required by the RFP. The
Departnment considered the listing of the references sufficient
if the references included sonme school districts.

14. On Septenber 29, 2006, the Departnent posted its
intent to award the contract arising out of the RFP to
TechRadium On COctober 4, 2006, NTI filed a Notice of Intent
to Protest the Departnent's intent to award the contract to
TechRadium NTI filed its Formal Witten Protest and Petition
for Formal Adm nistrative Hearing on Novenmber 7, 2006. The
protest was acconpani ed by a bond which satisfied the
requi renments of applicable statutes and the RFP

15. NTI is not contesting whether TechRadi um has the
infrastructure or capacity to fulfill the pilot program
requested in the RFP.

16. No funds all ocated for School Safety/Energency
Preparedness in Specific Appropriation 116 were under contract
on or before Septenber 15, 2006. NTI was aware of Specific

Appropriation 116 prior to the Departnent's issuance of the

16



RFP. NTI did not object to the time limtations for opening
bi ds or posting the rankings until it filed its formal witten
protest on October 13, 2006. NTI was aware of the time
[imtation of which it now conplains nore than 72 hours prior
to the filing of its formal witten protest.

17. Prior to the issuance of the RFP, M chael Arnim the
Director of Sales at TechRadium sent e-mails to school
districts in Florida containing multiple untrue
representations regarding the pilot project. M. Arnim had
m sunder st ood some conversations he overheard at the
TechRadi um of fice in Texas and thought that TechRadi um had
been awarded the pilot project. He sent e-mails to sone of
the school districts stating that the Comm ssioner of
Education could verify that TechRadi um woul d be providing the
notification systens for the pilot project and requesting the
school districts to send letters of intent on the schoo
districts' letterhead indicating the school districts wanted
to participate. \When the Departnent brought the e-mails to
the attention of others at TechRadium M. Arnimwas
repri manded, and no further representations were made.

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of

this proceeding. 88 120.569 and 120.57, Fla. Stat. (2006)°

17



19. Subsection 120.57(3)(f), Florida Statutes, provides:

Unl ess otherw se provided by statute, the
burden of proof shall rest with the party
protesting the proposed agency action. In
a conpetitive-procurenent protest, other
than a rejection of all bids, proposals, or
replies, the admnistrative |aw judge shal
conduct a de novo proceeding to determ ne
whet her the agency's proposed action is
contrary to the agency's governing
statutes, the agency's rules or policies,
or the solicitation specifications. The
standard of proof for such proceedi ngs
shal | be whether the proposed agency action
was clearly erroneous, contrary to
conpetition, arbitrary, or capricious.

20. A protester who is seeking the award of a contract
must denonstrate that it would have been awarded the contract
but for the decision to award the contract to another. In
ot her words, the protestor nust denonstrate that its proposal
is responsive, that it is a responsible proposer, and that it

had the second hi ghest ranked proposal. |Intercontinental

Properties v. Departnent of Health and Rehabilitative

Services, 606 So 2d. 380 (Fla. 3rd DCA 1992); Preston Carrol

Co. v. Florida Keys Agueduct Authority, 400 So. 2d 524 (Fl a.

3d DCA 1981). NTI has failed to establish that its proposal
was responsive to the RFP.

21. NTI submitted a cost proposal that did not conform
to the requirenents of the RFP, which required a single cost-
per-student price as set out in the original RFP or a total

price as allowed by Addendum No. 1. NTI submtted one price

18



for students in large school districts and another price for
students in medium and small school districts. Additionally,
NTlI al so included a support fee for each district and for each
site. NTI does not have standing to bring a protest in which
it seeks the award of the contract pursuant to the RFP.

22. NTI argues that Addendum No. 1 would require the
Departnment to do some cal cul ations to deterni ne the per
student price when a total price was included; therefore, a
price other than a single price per student could be used as
| ong as the Departnent could figure out a way to cal cul ate the
average cost per student so that it could be conpared with the
ot her cost proposals. NTI does not address how the support
fees were to be calculated in determ ning a cost per student
for evaluation purposes. NTI's argunment is w thout nerit.

Not hing in the RFP or Addendum No. 1 allows for the subni ssion
of nmore than one price per student or for support fees.
Addendum No. 1 did allow for a total price to be submtted,

but none of the cost proposals that were eval uated contai ned a
total price. Thus, the procedure for subnmtting a cost
proposal and the evaluation nmethod for cost proposals set out
in the RFP were applicable. The proposers were to submt a
single price per student, and the points to be awarded were to
be cal culated using the formula in the RFP.

23. NTI does have standing to bring a protest in which

19



it is seeking the rejection of all proposals. Capelletti

Brothers v. Departnment of General Services, 432 So. 2d 1359

(Fla. 1st DCA 1983). NTI has two bases for its claimthat al
proposals be rejected: 1) The Departnment is wthout
authority to award a contract because Specific Appropriation
116 required that the funds appropriated be under contract by
Sept enber 15, 2006, and the Departnent failed to do so; and 2)
no proposals were responsive to the RFP
24. The RFP stated that the proposals would be subnitted
on Septenber 15, 2006, and the evaluation results would be
post ed begi nni ng Septenber 25, 2006. This tineline was part
of the conditions of the RFP. NIl was aware of Specific
Appropriation 116 prior to the posting of the RFP on Septenber
1, 2006. NTI did not file a notice of protest within 72 hours
of the posting of the RFP and did not protest the tineline
until it filed its witten formal protest on October 13, 2006,
after it learned that the Department intended to award the
contract to TechRadi um
25. Subsection 120.57(3)(b), Florida Statutes, provides

Any person who is adversely affected by the

agency decision or intended decision shal

file with the agency a notice of protest in

witing within 72 hours after the posting

of the notice of decision or intended

decision. Wth respect to a protest of the

ternms, conditions, and specifications

contained in a solicitation, including any

provi sions governing the nethods for
ranki ng bids, proposals, or replies,

20



awardi ng contracts, reserving rights of
further negotiation, or nodifying or
amendi ng any contract, the notice of
protest shall be filed in witing within 72
hours after the posting of the
solicitation. The formal witten protest
shall be filed within 10 days after the
date the notice of protest is filed.
Failure to file a notice of protest or
failure to file a formal witten protest
shall constitute a waiver of proceedings
under [ Chapter 120].

26. Having failed to tinely file a protest to the
timeline in the RFP, NTI has waived its right to protest
whet her a contract nust be awarded by Septenmber 15, 2006.
Additionally, the RFP provides that the Departnent's
performance and obligation to pay under the contract are
contingent upon an annual appropriation by the Legislature.
If the funds are not avail able, the Departnment has no
obligation to performthe contract.

27. In order to have all proposals rejected, NTI nust
denonstrate that the proposals submtted by US Netcom and
TechRadi um are not responsive to the RFP or that the proposers
are not responsible vendors. US Netcom s cost proposal is not
responsive to the RFP. In addition to submtting a price per
student, US Netcom included a custom zation fee of $135 per
hour. There is no definite nunmber of hours included in the
cost proposal. Additionally, the RFP does not provide that

addi ti onal charges may be all owed and does not provide for a

met hod of eval uating such costs.

21



28. NTI seeks to have TechRadi um s proposal deened
nonr esponsi ve because the three references submtted by
TechRadi um were for school districts or other venues that were
serving | ess than 50,000 individuals. NTI does not challenge
TechRadi uni s capacity to performthe contract, only that the
references did not include systens that were serving over
50, 000 i ndi vi dual s.

29. The RFP did not require the Departnment to check the
references listed in Attachnment '3.' The Departnment did not
use the information contained in Attachment '3' to determ ne
the qualifications of any of the proposers other than to
determ ne that on its face the attachnment included sone
references for school systens. The references were not
checked for any of the proposers. Thus, the references
contained in all the proposals were evaluated in the sane
manner. \Whether there was a reference for a |large, a nmedium
and a small school district would go to the nunber of points
that woul d be assigned for experience in evaluating the
techni cal proposals, if the Department had consi dered the
references in determning the qualifications of a proposer.

30. NTI has not established the Departnment's
determ nation that TechRadium s Attachnment '3 net the
requirenment in the RFP for subm ssion of references is clearly

erroneous, contrary to conpetition, arbitrary, or capricious.

22



"Clearly erroneous” neans the Departnent's interpretation wll
be upheld if it falls within the perm ssible range of

interpretations. Colbert v. Departnent of Health, 890 So. 2d

1165 (Fla. 1st DCA 2004). The Departnment's interpretation
t hat subm ssion of references pertaining to school districts
nmeets the requirenent for subm ssion of references is within
the perm ssible range of interpretations of the RFP

31. "A capricious action is one which is taken w thout
t hought or reason, or irrationally. An arbitrary decision is

one not supported by facts or logic.” Agrico Chem cal Co. v.

Depart nent of Environnental Regul ation, 365 So. 2d 759, 763

(Fla. 1st DCA 1978), cert. denied, 376 So. 2d 74 (Fla. 1979).

The Departnent's decision to accept TechRadium s Attachment
'3'" as satisfying the reference requirenent is neither
capricious nor arbitrary.

32. The determ nation that Attachnment '3 was responsive
was not contrary to conpetition. None of the references of
t he proposers were contacted. All the proposers were
evaluated in the same manner. |f the proposers |listed school
districts in their references, their proposals were deened to
neet the reference requirenents.

33. NTI contends that TechRadi um was not a responsible
vendor because of the actions of its Director of Sales prior

to the i ssuance of the RFP. The actions of M. Arnimwere a
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result of his m sunderstanding a conversation between two

ot her enpl oyees of TechRadium Once the problem was brought
to the attention of officials at TechRadi um

m srepresentati ons ceased and M. Arni mwas repri mnded. The
evi dence did not show that M. Arnim knew at the tinme he nade
the representations to the school districts that they were
untrue.

34. In its evaluation of TechRadiunm s proposal, the
Departnment did not consider the actions of M. Arnimto be a
basis for rejecting TechRadi um as a proposer based on
integrity or reliability. The evaluation was not clearly
erroneous, arbitrary, capricious, or contrary to conpetition.
M. Arnims actions resulted froma m sunderstandi ng and were
pronmptly corrected.

35. The Departnment's intended decision to award the
contract to TechRadiumis not contrary to the Departnent's
governing statutes, the Departnent's rules or policies, or the

RFP.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is RECOMMENDED that a Final Order be entered
awardi ng the contract for an immedi ate response notification
system pursuant to RFP 2006-01 to TechRadi um

DONE AND ENTERED this 9th day of January, 2007, in

Tal | ahassee, Leon County, Florida.

oo B Harll

SUSAN B. HARRELL
Adm ni strative Law Judge
Di vi si on of Adm nistrative
Heari ngs
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847
ww. doah. state. fl.us

Filed with the Clerk of the
Division of Adm nistrative
Hear i ngs
this 9th day of January, 2007.
ENDNOTES
1/ As used in TechRadiunmis contracts, the nunber of seats
means the nunber of persons who are eligible to receive
notification.
2/ Unless otherwi se indicated, all references to the Florida

Statutes are to the 2006 versi on.

COPI ES FURNI SHED
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Jason M Hand, Esquire

Department of Education

325 West Gaines Street, Suite 1244
Tal | ahassee, Florida 32399-0400
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Karen D. Wl ker, Esquire

Hol I and & Kni ght, LLP

315 Sout h Cal houn Street, Suite 600
Tal | ahassee, Florida 32301

Mary F. Smal |l wood, Esquire
Ruden, MCl osky, Smth, Schuster
& Russell, P.A.
215 South Monroe Street, Suite 815
Tal | ahassee, Florida 32301-1858

Ri chard J. Oparil, Esquire
Patton Boggs, LLP

2550 M Street, Northwest
Washi ngton, D.C. 20037-1350

Honor abl e John L. W nn
Comm ssi oner of Education

Depart nent of Education
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Dani el J. Wbodring, General Counsel
Depart nent of Education

Turlington Building, Suite 1244
325 West Gaines Street

Tal | ahassee, Florida 32399-0400

Lynn Abbott, Agency Clerk

Depart nent of Education
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
10 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.
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